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Title  3— 

The  President 


[FR  Doc.  92-0136 
Filed  4-15-02;  2:50  pm] 
Billing  code  319S-01-M 


Presidential  Determination  No.  92-20  of  April  3,  1992 

Determination  Under  Section  402(c)(2)(A)  of  the  Trade  Act  of 
1974,  as  Amended — ^Armenia,  Belarus,  Kyrgyzstan,  and  Russia 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  402(c)(2)(A)  of  the  Trade  Act  of  1974  (19  U.S.C. 
2432(c)(2)(A)),  as  amended,  (the  "Act”),  I  determine  that  a  waiver  by  Execu¬ 
tive  order  of  the  application  of  subsections  (a)  and  (b)  of  section  402  of  the  Act 
with  respect  to  Annenia,  Belarus,  Kyrgyzstan,  and  Russia  will  substantially 
promote  the  objectives  of  section  402. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


THE  WHITE  HOUSE, 
Washington,  April  3,  1992. 


Editorial  note:  For  the  President's  message  to  Congress  on  trade  with  Annenia,  Belarus,  Kyrgyz¬ 
stan,  and  Russia,  see  page  582  of  issue  14  of  the  Weekly  Compilation  of  Presidential  Documents. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 

RIN  3150-AE13 

Limited  Revision  of  Fee  Schedules 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  make  two  limited  changes 
to  its  assessment  of  license  and  armual 
fees.  The  final  rule  assesses  license  fees, 
which  are  based  on  the  full-cost  method, 
quarteriy  instead  of  semiaimually  and 
establishes  a  lower  tier  small  entity 
annual  fee  for  those  liceiuees  that  are 
small  entities  with  relative  low  annual 
gross  receipts  or  supporting  populations. 
Hiese  final  amendments  are  intended  to 
improve  NRC  financial  management  and 
fuilher  mitigate  the  impact  of  the  annual 
fee  on  small  licensees  with  relatively 
low  aimual  gross  receipts  or  supporting 
populations. 

EFFECTIVE  DATE:  May  18, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  James  Holloway,  Jr.,  Office  of  the 
Controller,  U.S.  Nuclecir  Regulatory 
Commission.  Washington,  DC  20555, 
Telephone  301-492-4301. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Responses  to  Comments. 

III.  Final  Action — Changes  Included  In  Final 

Rule. 

IV.  Section-by-Section  Analysis. 

V.  Environmental  Impact:  Categorical 

Exclusion. 

VI.  Paperwoik  Reduction  Act  Statement. 

VII.  Regulatory  Analysis. 

VIII.  Regulatory  Flexibility  Certification/ 
Analysis. 

IX.  Backfit  Analysis. 


I.  Background 

The  NRC  assesses  two  types  of  fees: 

(1)  License  and  inspectitm  fees  are 
assessed  under  10  CTO  part  170  to 
recover  the  costs  to  the  NRC  of 
providing  individual  services  (e.g., 
inspections  and  reviews  of  license 
applications)  to  specific  applicants  for. 
and  holders  of,  NRC  licenses  and 
approvals. 

(2)  Annual  fees  are  assessed  under  10 
CHI  part  171  to  recover  NRC  generic 
and  other  regulatory  costs  not  recovered 
under  10  CFR  part  17a 

On  July  la  1991  (56  FR  31472),  the 
Commission  published  a  final  rule  that 
revised  the  fee  sdiedules  contained  in 
10  CFR  parts  170  and  171.  These 
revisions  were  necessary  to  comply  with 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  (OBRA-90).  This  Public  Law 
requires  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority  for  FY 1991  through  1995  from 
the  assessment  of  license  and  annual 
fees.  To  reduce  the  economic  impact  of 
the  annual  fees  on  small  entities,  the 
NRC  in  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (RFAJ  established 
a  maximum  annual  fee  of  $1,800  per 
licensed  category  for  those  licensees 
that  qualify  as  small  entities  under  the 
NRC’s  size  standards. 

The  NRC  adopted  size  standards  for 
determining  which  NRC  licensees 
qualify  as  small  entities  on  December  9, 
1985  (50  FR  50241),  and  clarified  these 
size  standards  on  November  6, 1991  (56 
FR  56672).  The  NRC  size  standards  for 
small  entities  are  as  follows; 

1.  A  small  business  is  a  business  with 
annual  receipts  of  $3.5  million  or  less 
except  private  practice  physicians  for 
which  the  standard  is  annual  receipts  of 
$1  million  or  less. 

2.  A  small  organization  is  a  not-for- 
profit  organization  which  is 
independently  owned  and  operated  and 
has  annual  receipts  of  $3.5  million  or 
less. 

3.  Small  governmental  jurisdictions 
are  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts  with  a 
population  of  less  than  50,000. 

4.  A  small  educational  institutimi  is 
one  that  is  (1)  supported  by  a  qualifying 
small  governmental  jurisdiction,  or  (2) 
one  that  is  not  state  or  publicly 
supported  and  has  500  employees  or 
less. 


The  Commission  stated  clearly  in 
establishing  these  size  standards  that 
the  term  “annual  receipts”  is  used  in  the 
same  manner  as  used  by  the  Small 
Business  Administration  (SBA).  In  13 
CFR  121.402(b}(2j  annual  receipts  are 
defined  "*  *  *  to  include  all  revenue  in 
whatever  form  received  or  accrued  firom 
whatever  sources  *  *  *"  (54  FR  52647; 
December  21, 1966). 

On  January  9, 1992  (57  FR  847).  the 
Commission  published  for  comment 
proposed  limited  changes  to  its  fee 
reg^ations  in  10  CFR  parts  170  and  171. 
The  proposed  change  to  part  170  would 
reduce  the  int^val  between  the  time  the 
NRC  provides  a  specific  service  and  the 
time  NRC  issues  a  bill  for  that  service. 
The  proposed  change  would  result  in  all 
licensing  and  inspection  fees  being 
billed  at  least  quarterly.  The  proposed 
change  to  part  171  wo^d  further  reduce 
the  impact  of  the  annual  fees  on  some 
small  entities. 

The  NRC  continaed  the  maximum 
annual  fee  of  $1,800  per  licensed 
category  established  July  10, 1991  (56  FR 
31472),  for  those  materials  licensees  who 
could  qualify  as  a  small  entity  under  the 
NRC's  size  standards.  In  addition,  the 
NRC  proposed  a  lower  tier  small  entity 
fee  of  $400  per  licensed  category  for 
small  businesses  and  nonprofit 
organizations  with  relatively  low  gross 
annual  receipts  of  less  than  $250,000  and 
small  governmental  jurisdictions  with  a 
relatively  low  population  of  less  than 
20,000.  The  Commission  noted  that  this 
decision  balanced  the  objective  of 
OBRA-00  and  RFA  by  reducing,  but  not 
eliminating,  the  impact  of  the  annual  fee 
on  small  entities. 

The  NRC  emphasized  that  the  scope 
of  the  proposed  rule  was  narrowly 
focused,  the  proposed  amendments  were 
limited  to  the  questions  of  (1)  whether 
and  how  the  part  170  license  fee  billing 
interval  should  be  modified  and  (2) 
whether  and  how  to  further  alleviate  the 
impact  of  the  part  171  annual  fees  on 
those  materials  licensees  that  meet  the 
existing  NRC  size  standards  for  a  small 
entity.  Thus,  the  Commission  stated  in 
the  proposed  rule  that  it  would  consider 
only  those  comments  which  addressed 
these  two  questions.  The  Commission 
also  noted  that  it  was  not  seeking,  and 
would  not  consider,  comments  (1) 
relating  to  a  change  in  the  NRC‘s 
existing  size  standards  under  which  a 
licensee  could  qualify  as  a  small  entity 
for  annual  fee  purposes,  (2)  suggesting 
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changes  in  the  structure  of  the  specific 
fee  categories,  or  (3)  suggesting  changes 
in  the  methods  for  allocating  costs  and 
calculating  the  annual  fees. 

The  agency  workpapers  that  support 
the  final  changes  to  10  CFR  parts  170 
and  171  are  available  in  the  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington,  DC,  in  the  lower  level  of 
the  Gelman  Building. 

n.  Responses  to  Comments 

Thirty-five  public  comments  were 
received  by  the  close  of  the  comment 
period  on  February  10, 1992.  The 
Commission  has  received  and  evaluated 
an  additional  seventeen  comments 
which  were  received  by  close  of 
business  February  28, 1992,  for  a  total  of 
52  public  comments. 

Of  these  52  comments,  36  were  fiom 
persons  concerned  with  other  than 
power  reactors  (including  Federal  and 
local  government  agencies),  15  were 
fit)m  utility  licensees  and  their 
representatives  and  one  from  a 
Congressman.  Copies  of  all  comment 
letters  are  available  for  inspection  at  the 
Public  Document  Room. 

There  were  several  comments  that 
were  not  within  the  limited  scope  of  the 
proposed  rule  and,  therefore,  were  not 
evaluated  for  the  purpose  of  issuing  this 
final  rule.  Briefly,  these  commenters 
suggested  that — 

(1)  The  part  171  annual  fees  for  well 
loggers  be  eliminated  and  that  the  part 
170  licensing  and  inspection  fees  be 
returned  to  1986  levels; 

(2)  The  proposed  revisions  do  not 
solve  the  problems  faced  by  medical 
licensees; 

(3)  The  NRC  consider  taking  possible 
alternative  actions,  e.g.,  eliminating  the 
Regional  offices  and  consolidating  the 
personnel  in  the  Washington,  DC 
Metropolitan  area,  immediately 
instituting  a  hiring  freeze  and  eliminate 
all  unnecessary  personnel,  eliminate  or 
defer  lower  priority  research  and 
generic  rulemaking  activity,  etc.,  rather 
than  changing  the  existing  fee  structure; 

(4)  The  NRC  assess  fees  based  on  the 
size  of  the  company,  the  number  of 
sources  or  amount  or  type  of  material 
possessed  under  the  license  and  the 
frequency  of  use  of  the  material;  and 

(5)  The  NRC  make  Congress  aware  of 
the  unanticipated  €ind  undesirable 
impact  of  100  percent  fee  recovery. 

Many  of  the  comments  which  were 
considered  were  similar  in  nature.  For 
evaluation  purposes,  these  comments 
have  been  grouped,  as  appropriate,  and 
addressed  in  the  context  of  the  narrow 
focus  of  the  rule. 


A.  Modification  to  10  CFR  Part  170 
License  Fee  Billing  Interval 

1.  Comment  Fifteen  commenters 
addressed  the  proposed  change  to  the 
part  170  license  fee  billing  interval  fix)m 
semiannually  to  quarterly.  Except  for 
one,  all  of  the  fifteen  commenters 
supported  the  proposed  change.  Most 
commenters  indicated  that  the  change 
will  provide  more  rapid  and  valuable 
feedback,  will  permit  licensees  to  more 
readily  assess  and  budget  for  costs 
incurred  by  the  NRC  for  licensing 
activities,  and  will  provide  more  timely 
information  on  which  to  make  business 
decisions.  One  commenter,  however, 
preferred  the  existing  semiannual 
interval  for  billing  part  170  licensing  fees 
and  indicated  that  the  company  coiidd 
make  better  use  of  financial  resources. 
Another  commenter  indicated  that  if  the 
change  to  the  billing  interval  were  made, 
it  should  be  made  efi^ective  for  FY 1993 
instead  of  FY  1992  because  budgets  for 
FY  1992  have  already  been  established 
and  are  based  on  the  semiannual  cycle. 

Response.  Given  the  support  by  the 
conunenters  and  the  improvement  to 
NRC  financial  management,  the 
Commission  is  changing  the  billing 
interval  for  part  170  license  fees  from 
semiannually  to  quarterly.  The 
Commission  does  not  believe  that  the 
change  needs  to  be  deferred  until  FY 
1993  because  this  change  should  affect 
only  the  timing  of  the  bills  and  not  the 
total  amount  to  be  paid  from  FY  1992 
budgets.  Therefore,  the  change  will 
become  effective  30  days  after 
publication  of  the  final  rule. 

B.  Modification  to  10  CFR  Part  171 
Annual  Fees  for  Small  Entities 

The  comments  on  the  modification  to 
the  small  entity  annual  fee  ranged  from 
urging  adoption  of  the  proposed  change 
to  opposing  the  proposal.  Some 
commenters  indicated  that  the 
Commission,  while' taking  a  step  in  the 
right  direction,  had  not  gone  far  enough 
to  alleviate  the  economic  impact  of  the 
annual  fees  on  small  entities.  Other 
commenters  indicated  that  the 
Commission  had  gone  too  far  in 
proposing  a  lower  tier  small  entity  fee. 
Thus,  the  commenters  raise  two 
fundamental  questions.  First,  should  the 
Commission  adopt  a  lower  tier  small 
entity  fee?  If  the  answer  to  this  question 
is  yes,  then  the  second  question  is 
should  the  Commission  modify  the 
proposed  lower  tier  proposal  in  the 
proposed  rule?  The  comments, 
evaluation,  and  Commission  decision 
concerning  these  questions  are 
discussed  below. 


Should  the  Impact  on  Small  Entities  Be 
Further  Reduced? 

1.  Comment  Ten  commenters 
supported  the  proposed  change  to 
establish  a  lower  tier  small  entity  fee  of 
$400  for  FY  1992.  Another  seven 
commenters  also  supported  the 
proposed  changes  even  though  they 
believed  additional  reductions  should  be 
made.  These  commenters  indicated  that 
the  change  is  reasonable,  appropriate, 
and  necessary  to  keep  small  businesses 
operating  and  people  employed.  These 
commenters  indicated  that  without  the 
reduction,  it  would  not  be  cost  effective 
to  continue  to  operate.  In  addition, 
commenters  indicated  that  the  change 
would  enable  companies  to  remain 
competitive,  would  draw  a  distinction 
between  “Mom  and  Pop"  type 
operations  with  relatively  low  gross 
annual  receipts  and  larger  companies 
with  receipts  of  up  to  $3.5  million,  and 
would  permit  “micro"  businesses  to 
continue  to  operate. 

2.  Comment  Sixteen  commenters 
opposed  the  proposed  change  in  the 
small  entity  annual  fee.  These 
commenters  indicated  that,  while  they 
were  sympathetic  with  the  plight  of 
small  entities  and  endorsed  the  concept 
of  some  program  for  relief  to  prevent 
small  licensees  fi'om  going  out  of 
business,  they  believed  that  other  larger 
licensees,  primarily  utilities,  should  not 
be  required  to  pay  for  the  shortfall 
through  an  additional  subsidy. 
Commenters  argued  that  this  is  yet 
another  example  of  the  “deep  pockets" 
argument  applied  by  the  NRC  without 
recognition  of  (1)  the  unfairness  of 
forcing  one  entity  to  pay  for  the  services 
provided  another,  and  (2)  the  potential 
impact  of  the  proposed  action,  for 
example,  the  payment  of  the  additional 
fees  (estimated  by  the  commenters  at 
$50,000  per  operating  reactor)  from 
funds  budgeted  for  plant  improvement 
progra’ms  or  from  shareholder  equity, 
thus  ejecting  the  financial  position  of 
the  licensee.  The  commenters  who 
opposed  the  proposed  change  noted  that 
NRC  research  and  generic  regulatory 
activities  associated  with  commercial 
applications  of  nuclear  gauges, 
'radiopharmaceuticals,  and  radiography, 
for  example,  are  clearly  linked  to  the 
associated  categories  of  materials 
licensees.  Therefore,  these  commenters 
argue,  any  costs  associated  with  those 
NRC  activities  should  be  recovered  from 
those  licensees.  These  commenters 
indicate  that  to  do  otherwise  is  unfair 
and  a  violation  of  the  Congressional 
direction  that  annual  charges  be  fairly 
and  equitably  allocated.  One  commenter 
argued  that  if  an  NRC  license  is 
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essential  to  a  company  and  the  NRC  is 
providing  benefits  to  the  company 
commensurate  with  the  annual  fees, 
then  fees  equal  to  or  greater  than  the 
current  small  entity  fee  of  $1,800  are  not 
unreasonable,  for  example,  the  aimual 
fee  of  $1,800  for  businesses  with  gross 
annual  receipts  of  $200,000  is  less  than 
one  percent  of  the  receipts.  In  addition, 
the  commenters  indicate  that  the  cnirrent 
fee  structure  provides  an  adequate 
balance  between  OBRA-90  and  RFA 
and  that  changing  the  fee  structure  to 
beneht  one  group  of  licensees  at  the 
expense  of  another  moves  away  from 
the  dehnitively  recognized  balance . 
achieved  in  the  original  rulemaking.  One 
commenter  indicated  that  any 
restructuring  of  fees  should  not  be  put 
into  effect  until  January  1, 1993,  or  later. 

Response.  After  considering  these 
comments  for  and  against  the  proposed 
rule,  the  Commission  has  decided  to 
further  reduce  the  impact  of  the  annual 
fees  on  certain  licensees  who  qualify  as 
small  entities  imder  the  NRC  size 
standards.  As  indicated  by  these 
comments,  any  reduction  to  the  annual 
fees  for  one  group  of  licensees  results  in 
increased  annual  fees  for  another  group 
in  order  to  meet  the  objectives  of 
OBRA-90  to  recover  100  percent  of  the 
budget  authority.  Therefore,  the  fee 
reduction  for  small  entities  may  be 
perceived  as  unfair  by  those  licensees 
whose  fees  would  increase.  However 
the  RFA  requires  the  NRC  to  consider 
alternatives  to  minimize  the  significant 
economic  impact  on  small  entities  that  it 
regulates. 

As  indicated  by  the  commenters,  the 
impact  of  the  existing  annual  fee  on 
small  entities  with  relatively  low  gross 
receipts  or  a  relatively  low  population 
makes  it  di^icult,  if  not  impossible,  for 
them  to  continue  to  operate.  As 
indicated  in  the  proposed  rule,  the 
Commission  has  previously  received 
written  and  oral  comments  from  small 
materials  licensees  about  the  impact  of 
the  part  171  annual  fees.  Clearly,  some 
of  the  over  1,000  termination  requests 
received  by  the  NRC  since  the  revised 
fees  were  implemented  represent  these 
relatively  small  entities.  Members  of 
Congress,  in  many  of  the  more  than  100 
letters  the  NRC  has  received  from  them 
since  the  final  rule  was  published,  have 
expressed  concern  about  the  size  of  the 
annual  fees  and  their  economic  impact 
on  small  entities.  As  indicated  by  ^is 
discussion,  the  July  10, 1991,  final  rule 
has  negatively  impacted  some  small 
licensees.  Therefore,  consistent  with  the 
RFA,  the  Commission  believes  further 
reducing  the  annual  fee  for  those  small 
licensees  who  are  probably  impacted 


the  most  by  the  annual  fee  is 
appropriate. 

Should  the  Proposed  Lower  Tier 
Approach  and  Fee  Be  Modified? 

1.  Comment  Several  comments  were 
received  indicating  that  while  NRC  was 
taking  a  step  in  the  right  direction  in 
establishing  a  lower  tier  small  entity  fee 
of  $400,  the  proposal  did  not  go  far 
enough  in  alleviating  the  economic 
impact  of  the  annual  fees  on  small 
entities.  Commenters  indicated  that 
even  more  could  be  done  to  reduce  the 
burden  on  small  businesses  without 
violating  the  Commission's  statutory 
mandate.  These  commenters  suggested 
that  the  NRC  extend  the  tiering  process 
to  include  all  licensees  who  could 
qualify  as  a  small  entity.  Under  such  a 
plan,  commenters  indicate  that  the  NRC 
would  establish  additional  tiers  or  levels 
of  fees.  Other  conunents  suggested  that 
the  $400  should  be  reduced.  One- 
comment  suggested  that  the  rule 
establish  for  companies  with  gross 
aimual  receipts  of  less  than  $M,000  a 
lower  tier  small  entity  fee  of  either  $100 
a  year  for  the  license  or,  in  the 
alternative,  the  license  be  exempt  from 
fees.  Other  commenters  suggested  that 
NRC  adopt  the  $400  fee  for  gross  annual 
receipts  under  $250,000  but  establish  a 
sliding  scale  or  additional  fees  of  $800, 
$1,200,  and  $1,600,  for  gross  annual 
receipts  of  $500,000,  $750,000,  and  $1 
million,  respectively.  Small 
governmental  juris^ctions  also 
commented  that  additional  tiers  or 
levels  of  fees  be  established  to  reflect 
different  levels  of  population  between 
20,000  and  50,000.  Commenters  argued 
that  this  type  of  fee  schedule  would 
more  equitably  distribute  the  burden  on 
small  businesses  based  on  the  licensee’s 
ability  to  pay. 

2.  Comment  Several  Commenters, 
however,  believe  that  the  proposed  rule 
has  gone  too  far  and  suggested  that  the 
NRC  increase  the  small  entity  fee.  These 
Commenters  suggested  that  Ae  NRC 
raise  the  current  maximum  annual  fee  of 
$1,800,  and/or  raise  the  $400  proposed 
lower  tier  small  entity  fee  in  order  to 
reduce  the  cost  burden  for  larger 
licensees.  Another  commenter  suggested 
that  the  lower  tier  small  entity  fee  be 
based  on  reducing  the  $1,800  fee  by  only 
30  or  50  percent  instead  of  by  75  percent 
which  was  used  to  determine  the 
proposed  fee  of  $400. 

Response.  After  reviewing  and 
evaluating  these  comments,  the 
Commission  has  established  one 
additional  lower  tier,  small  entity 
annual  fee  of  $400  per  licensed  category. 
While  this  change  does  not  eliminate  the 
impact  of  the  fees  on  small  entities,  it 
substantially  reduces  the  impact  for 


those  licensees  with  relatively  low  gross 
annual  receipts  of  less  than  $250,000  and 
for  small  governmental  jurisdictions 
with  a  relatively  low  population  of  less 
than  20,000.  At  the  same  time,  this 
change  does  not  substantially  increase 
the  amoimt  of  fees  that  large  entities 
would  be  required  to  pay  to  subsidize 
the  small  entities.  In  response  to 
comments  that  the  Commission  has  gone 
too  far  in  shifting  cost  to  the  Imger 
licensees,  the  Commission  notes  that  the 
amoimt  of  small  entity  subsidy  under 
the  propiosed  rule  for  FY 1992  is 
approximately  $6  million  as  compared  to 
the  $5  million  assumed  in  the  FY  1991 
final  rule.  With  regard  to  the  comments 
that  the  Commission  has  not  gone  far 
enough  in  reducing  the  impact  on  small 
entities,  the  Commission  notes  that, 
based  on  NRC,  Department  of 
Commerce,  and  National  Association  of 
Counties  data,  approximately  50  percent 
of  small  businesses  and  governmental 
jurisdictions  would  be  eligible  for  a 
further  reduction  of  the  impact  of  the 
annual  fees. 

Any  reduction  in  fees  for  small 
entities  must  be  paid  by  other  NRC 
licensees.  Therefore,  consistent  with  the 
Commission's  goal  of  maintaining  a 
reasonable  balcmce  between  the  OBRA- 
90  and  the  RFA  the  Commission  does 
not  believe  any  other  reductions  to  the 
fees  should  be  made. 

In  summary,  the  Commission  believes 
that  this  change  to  the  small  entity  fees 
will  result  in  a  regulation  that  maintains 
a  reasonable  balance  between  the 
objectives  of  OBRA-90  and  the  RFA  and 
is  consistent  with  the  requirements  of 
these  two  laws. 

Other  Comments 

Several  other  comments  not  directly 
related  to  whether  to  further  reduce  or 
modify  the  impact  on  small  entities  are 
discussed  below. 

1.  Comment  A  few  commenters 
suggested  that  the  lower  tier  small  entity 
fee  of  $400,  if  implemented  for  FY  1992, 
be  made  retroactive  to  FY  1991  because 
the  $400  fee  would  be  below  the  annual 
fee  levels  paid  in  FY  1991.  This  is 
necessary,  one  commenter  argues, 
because  of  the  confusion  surrounding 
the  implementation  of  the  initial 
materials  annual  fees.  The  fees,  which 
came  late  in  FY  1991,  left  many 
licensees  at  a  loss  as  to  how  to  pass 
these  increases  on  to  customers  without 
losing  business.  Other  commenters 
argued  that  they  should  either  be  given 
refunds  for  the  difference  between  what 
was  paid  in  FY  1991  and  the  revised 
$400  fee  or  be  given  a  credit  toward  the 
FY  1992  license  fee  based  on  the 
proposed  $400  fee.  One  commenter 
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asked  whether  or  not  a  license  that  was 
terminated  within  the  window  of 
opportunity  provicted  by  the  NRC  in  FY 
1991  cotdd  be  reinstated  by  paying  the 
proposed  $400  lower  tier  small  entity 
fee.  Shnilariy.  if  Ute  company  applM  for 
a  new  license,  accompanied  by  the 
proper  Part  170  af^cation  fee.  would 
the  applicant  be  subject  to  the  FY  1991 
annual  fee? 

Response.  The  recommended 
modificatioo  to  the  annual  fees  may  not 
be  made  retroactive  to  FY  1991  because 
this  would  result  in  the  NRC  not 
assessing  approximately  100  percent  of 
its  FY  1091  budget  authority,  whidi 
would  be  inconsistent  with  tiie 
requiremeats  of  OBRA-00.  Therefore, 
the  annual  fees  assessed  for  FY  1991 
will  not  be  changed.  The  $400  lower  tier 
small  entity  fee  will  apply  to  FY  1992 
and  subsequent  years  unless  changed  by 
rulemakhig.  if  a  licensee  elected  to 
terminate  its  license  within  the  time 
permitted  by  the  NRC  and  thereby 
avoided  pajrment  of  the  FY  1991  annual 
fee  but  now  wishes  to  have  the  license 
reinstated,  the  licensee  must  file  a  new 
application  with  the  NRC,  accompanied 
by  the  appropriate  applfoation  fee.  as 
required  by  10  OHEl  part  170.  for  the 
activities  requested  in  the  new 
application.  Once  a  new  license  is 
issued,  the  license  will  become  subject 
to  the  renewal,  amendment,  and 
inspection  fees  of  10  CFR  part  170  and 
the  annual  fees  in  10  CFR  part  171.  If  the 
NRC  terminated  a  license  within  the 
period  allowed  by  the  NRC  and 
subsequently  issued  a  new  license  after 
Octob^  1. 1991.  the  NRC  will  not  assess 
the  licensee  an  annual  fee  for  FY  1991. 
Licensees  who  wish  to  withdraw 
termination  requests  from  the  NRC  that 
are  peiuling  tennination  on  the  effective 
date  of  this  final  rule  and  crmtinue  their 
license(s),  may  do  so  upon  paymmit  of 
the  FY  1991  annual  fee.  The  licensee  will 
also  be  subject  to  the  FY  1992  annual 
fees. 

2.  Comment  Several  comments  were 
received  indicating  that  the  term  “gross 
annual  receipts"  should  be  redefined 
and  limited  to  only  the  income  derived 
from  activities  authorized  by  the  license 
(e.g.,  nuclear  medicine  only)  rather  than 
receipts  derived  foom  all  company 
activities.  A  ^oup  medical  practice  with 
total  gross  annual  receipts  of 
approximately  $2  million  suggested  that 
the  annual  fee  be  based  on  the  receipts 
generated  by  only  the  nuclear  activities 
authorized  by  the  license.  They  indicate 
that  21  percent  of  the  group  practice 
income  is  from  the  office  practice  only 
and  less  than  10  percent  of  the  office 
income  is  derived  from  specific  nuclear 
medicine  procedures.  By  considering  the 


entire  private  prictioe  gross  receipts  in 
establishing  the  level  for  the  small  entity 
fee,  commenters  indicated  that  NRC  is 
not  considering  the  economic  realities  of 
a  very  small  program,  in  particular  small 
hospitals  who  may  be  forced  to 
discontinue  services  for  rural  patients. 
Commenters  argued  that  to  indude  all 
gross  annual  receipts  is  not  fair  if  the 
greater  portton  of  that  income  hat 
nothing  to  do  with  those  individuals  or 
departments  using  the  nudear  Kcense. 

Response.  The  Commission  disagrees 
with  this  proposal  because  it  would 
result  in  a  further  subsidy  fitnn  the 
larger  entities  for  costs  not  directly 
related  to  them.  This  {noposal  would 
also  result  in  NRC  licensees  subsidizing 
the  nudear  portion  of  an  organizatitm's 
busuiess.  vrhen  the  organization  itself  is 
not  willing  to  use  its  non-nudear 
revenue  to  subsidize  its  nudear 
operations.  The  Comniission  does  not 
believe  that  this  would  be  appropriate. 
As  previously  indicated  in  S^km  L 
Background,  in  applying  the  gross 
receipts  criteria  for  determining  whether 
or  not  a  company  qualifies  as  a  small 
entity  under  the  existing  NRC  size 
standards,  the  hHlC  used  the  term 
“receipts"  as  defined  and  used  by  foe 
Small  Business  Admintetration  (SBA)  in 
the  SBA  size  standards.  SBA  defines 
receipts  "*  *  *  to  include  all  revenues  in 
whatever  form  received  or  accrued  from 
whatever  source  *  *  *” 

ni.  Final  Action — Changes  Induded  In 
Final  Rule 

The  following  discussion  addfoesses 
the  final  limited  changes  to  10  CFR  parts 
170  and  171.  Kfost  of  foese  changes  were 
presented  in  foe  pressed  rale  published 
on  january  9. 1992  (57  FR  847). 

A.  Amendments  to  10  CFR  Part  170:  Fees 
for  Facilities.  Materials,  Import  and 
Export  Licensees,  and  Other  Regulatory 
Services 

The  NRC  is  making  one  change  to  10 
CFR  170.12.  This  diaj^  would  amend 
para^phs  (bX2).  (c)(2).  (dM2).  (eKl).  (f). 
and  (i)  of  1 170.12  to  reduce  foe  billing 
interval  from  semiaimaaUy  to  quarterly 
for  reactor  and  certain  materials 
licensing  actimis. 

B.  Amendments  to  10  CFR  Part  171: 
Annual  Fees  for  Reactor  Operating 
Licenses  and  Fuel  Cycle  Licensees. 
Including  Holders  of  Certificates  of 
Compliance,  Registrations,  and  Quality 
Assurance  Program  Approvals  and 
Government  Agencies  Licensed  By  NRC 

The  NRC  has  dianged  this  regulation 
as  follows; 

1.  The  NRC  is  cunending  i  171.16  to 
further  reduce  the  impact  on  small 
entities  with  relatively  low  gross  annual 


receipts.  Althou^  foe  NRC  will 
continue  foe  maximum  annual  fee  of 
$1,800  per  licensed  category  for  certain 
small  entities  for  FY  1992.  foe  NRC  is 
adding  a  second,  lower  tter  small  entity 
fee  of  $400  per  hceosed  category.  Small 
businesses  and  non-profit  organizations 
with  gross  annual  receipts  of  less  than 
$250,000  and  small  govennnental 
jurisdiefions  with  populations  of  less 
than  20.000  wfo  qualify  for  foe  lower  tier 
small  entity  fee.  The  t^is  for  this 
change  it  discussed  in  detail  in  the 
Regulatory  Flexibility  Analysis  included 
as  Appendix  A  to  this  fmal  rule. 

The  Commission  believes  foat  by 
defining  relatively  small  gross  annual 
receipts  as  less  than  $250,000,  a 
significant  number  of  small  entities 
(approximately  50*)  are  eligible  for  a 
further  reduction  of  foe  impact  of  foe 
annual  fees.  The  Commission  also 
believes  foat  by  defining  a  relatively 
small  governmental  jurisdiction  as  a 
population  of  less  than  20,000, 
approximately  50  percent  of  foe  small 
governmental  jurisdictions  are  eligible 
for  a  further  reduction  in  fees.  These 
annual  gross  receipt  and  population 
levels  li^  ensure  foat  foose  licensees 
who  probably  would  be  impacted  the 
most  by  foe  annual  fee  woidd  pay  the 
lower  fee.  The  Commission  believes  foat 
the  $400  fee  per  licensed  category  will 
ensure  foat  foe  lower  tier  small  entities 
would  receive  a  reduction  (e.g.,  75%  for 
qualifying  nuclear  gauge  licensees) 
substantial  enough  to  mitigate  any 
severe  impact  resultii^  from  foe  annual 
fee.  In  addition,  the  amount  of  the  small 
entity  costs  borne  by  other  licensees  are 
equivalent  to  foe  $5.0  million  estimated 
in  the  current  rule,  increased  by  20%  to 
account  for  foe  FY  1992  budget  increase 
and  the  reduction  in  foe  number  of 
material  licensees  due  to  license 
terminations. 

In  accordance  with  $  171.13.  foe  NRC 
will  continue  to  issue  quarterly  bills  for 
the  annual  fees,  for  annual  fees  greater 
than  $100,000,  which  are  based  on  foe 
current  10  CFR  part  171  annual  fee 
schedule  (56  FR  31506;  July  10. 1991).  In 
April  1992,  the  NRC  pl^  to  publish  a 
proposed  rule  foat  would  update  the 
part  171  annual  fees  and  the  part  170 
hourly  rate  and  flat  fees  based  on  the 
NRC's  FY  1992  appropriation. 

IV.  Section-By-Section  Analysis 

The  folowing  analysis  of  those 
sections  affect  under  this  final  rule 
provides  additional  explanatory 
information.  All  references  are  to  title 
10,  chapter  1.  U.S.  Code  of  Federal 
Regulations. 
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Part  170 

Section  170.12  Payment  of  Fees 

Paragraphs  (b)(2).  (c)(2).  (d)(2).  (e)(1). 
(f).  and  (i)  of  this  section  are  amended 
by  changing  the  interval  at  which  the 
NRC  bills  applicants  and  licensees  from 
six  months  to  quarterly.  This  change 
results  in  NRC  billing  fees  for  licensing 
and  approval  actions,  based  on  the  full 
cost  method  (i.e..  professional  sta^ 
hours  and  contractual  costs),  at 
quarterly  intervals  rather  than  every  six 
months.  This  final  amendment  is 
applicable  primarily  to  reactors  and  fuel 
cycle  facilities  and  will  result  in  all  part 
170  full  cost  fees  being  billed  at  least 
quarterly.  Good  financial  management 
practice  requires  that  fee  billings  be 
made  as  promptly  as  is  possible. 
Licensees  commenting  on  the  proposed 
rule  have  supported  the  billing  interval 
change,  indicating  that  the  change  will 
provide  more  rapid  and  valuable 
feedback  with  the  NRC.  will  permit 
licensees  to  more  readily  assess  and 
budget  for  costs  incurred  for  licensing 
activities,  and  will  provide  more  timely 
information  on  which  to  make  business 
decisions.  The  Commission,  therefore, 
will  bill  license  fees,  based  on  the  full 
cost  method,  at  quarterly  intervals,  for 
example.  December.  March.  June,  and 
September. 

Part  171 

Section  171.16  Annual  Fees 

Materials  Licensees,  Holders  of 
Certificates  of  Compliance,  Holders  of 
Sealed  Source  and  Device  Registrations, 
Holders  of  Quality  Assurance  Program 
Approvals,  and  Government  agencies 
licensed  by  the  NRC. 

The  introduction  to  paragraph  (c)  is 
amended  (1)  to  provide  for  the 
continuation,  in  FY 1992,  of  a  maximum 
annual  fee  of  $1,800  per  licensed 
category  for  those  NRC  licensees  that 
meet  NRC  small  entity  size  standards 
and  (2)  to  establish  a  lower  tier  small 
entity  aimual  fee  of  $400  per  licensed 
category  for  those  small  businesses  and 
non-profit  organizations  with  gross 
annual  receipts  of  less  than  $250,000  and 
for  those  small  governmental 
jurisdictions  with  a  population  of  less 
than  20,000.  Data  from  an  NRC  survey  of 
materials  licensees  and  the  Department 
of  Commerce  industry  census  show  that 
about  50  percent  of  small  businesses 
with  gross  annual  receipts  of  less  than 
$3.5  million  have  gross  annual  receipts 
of  less  than  $250,000.  Thus,  the 
Commission  is  defining  a  lower  tier  of 
small  businesses  with  relatively  low 
gross  annual  receipts  as  those  with 
gross  annual  receipts  of  less  than 
$250,000.  Under  this  definition,  the 
Commission  estimates  that  a  significant 


number  of  small  entities  would  qualify 
for  the  further  reduction  of  the  annual 
fee.  The  eligibility  criterion  also  helps 
ensure  that  those  small  businesses  who 
would  probably  be  impacted  the  most 
by  the  annual  fee  pay  the  lower  fee. 

The  Commission  has  used  a  similar 
approach  in  establishing  a  reduced 
annual  fee  for  the  small  governmental 
jurisdiction  standard  of  populations  of 
less  than  50,000.  Data  provided  by  the 
National  Association  of  Counties  show 
that  about  50  percent  of  the  counties 
located  in  non-Agreement  States  have  a 
population  of  less  than  20,000. 

Therefore,  the  Commission  is 
establishing  a  lower  tier  level  of  less 
than  20,000  population  in  order  for  a 
small  governmental  entity  to  qualify  for 
the  reduced  annual  fee  of  $400  per 
licensed  category.  This  action  ensures 
that  at  least  50  percent  of  the  cities, 
towns,  townships,  villages,  school 
districts,  and  other  special  districts 
would  also  receive  the  benefit  of  a 
reduced  annual  fee  because  these 
jurisdictions  are  typically  smaller  than 
counties. 

The  Conunission  has  not  changed  its 
basic  definition  of  a  small  entity,  that  is, 
gross  annual  receipts  of  $3.5  million  or 
less  for  businesses  and  nonprofit 
organizations;  private  practice 
physicians  with  gross  annual  receipts  of 
$1  million  or  less,  and  small 
governmental  jurisdictions  with  a 
population  of  less  than  50,000.  The 
Commission  notes  that  these  standards 
apply  to  the  licensee,  not  individual 
authorized  users  listed  in  the  license, 
and  that  a  subsidiary  of  a  large  entity 
does  not  qualify  as  a  small  entity  under 
the  NRC's  size  standards. 

Under  this  final  rule,  these  three 
groups  of  NRC  licensees  would  qualify 
for  one  of  the  two  reduced  annual  fees 
depending  on  the  level  of  the  annual 
gross  receipts  or  the  respective 
population.  A  licensee  with  gross  annual 
receipts  of  $1.5  million  will  pay  a 
maximum  small  entity  annual  fee  of 
$1,800  per  licensed  category.  A  licensee 
with  annual  gross  receipts  of  $200,000 
will  qualify  for  the  lower  tier  small 
entity  fee  of  $400  per  licensed  category. 
Private  practice  physicians  whose 
annual  gross  receipts  are  from  $250,000 
to  $1  million  will  pay  the  maximum 
annual  fee  of  $1,800  per  licensed 
category,  while  those  private  practice 
physicians  with  annual  gross  receipts  of 
less  than  $250,000  will  pay  the  reduced 
annual  fee  of  $400  per  licensed  category. 
Licenses  issued  to  city  or  county 
governments,  for  example,  with  a 
population  of  less  than  20,000  will 
qualify  for  the  lower  tier  small  entity  fee 
of  $400  per  licensed  category.  The 
Commission  believes  that  this  two¬ 


tiered  approach  will  further  alleviate  the 
impact  of  fees  on  small  entities  with 
relatively  low  annual  gross  receipts  and 
on  smaller  governmental  jurisdictions. 

V.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

VI.  Paperwori(  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and,  therefore, 
is  not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

Vn.  Regulatory  Analysis 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  (Public  Law  101-508) 
requires  the  NRC  to  recover 
approximately  100  percent  of  its  budget 
authority  for  FY  1991  and  the  succeeding 
foiu*  years  through  the  assessment  of 
license  and  annual  fees.  With  respect  to 
part  170,  this  final  rule  was  developed  to 
title  V  of  the  Independent  O^ices 
Appropriation  Act  of  1952  (lOAA)  (31 
U.S.C.  9701)  and  the  Commission’s  fee 
guidelines.  The  limited  change  to  part 
170  revises  the  fee  billing  interval  to 
quarterly  for  those  license  fees  that  are 
currently  billed  every  six  months.  This 
will  result  in  all  part  170  fees  being 
billed  at  least  quarterly.  With  respect  to 
the  limited  changes  to  part  171,  the 
Commission  is  adjusting  the  maximum 
annual  fee  assessed  to  materials 
licensees  who  qualify  as  a  small  entity 
under  the  NRC's  size  standards. 
Although  the  Commission  will  continue 
the  $1,800  maximum  annual  fee  per 
licensed  category  for  small  entities,  it  is 
establishing  a  lower  tier  annual  fee  of 
$400  per  licensed  category  for  those 
small  materials  entities  that  have  annual 
gross  receipts  of  less  than  $250,000  and 
for  those  small  governmental 
jurisdictions  with  a  population  of  less 
than  20,000.  This  constitutes  the 
regulatory  analysis  for  this  final  rule. 

VIII.  Regulatory  Flexibility 
Certifiication/Analysis 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  to 
recover  100  percent  of  its  budget 
authority  through  the  assessment  of 
license  and  annual  fees.  This  Act  further 
requires  that  the  NRC  establish  a 
schedule  of  charges  that  fairly  and 
equitably  allocates  the  aggregate 
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amount  of  these  chafges  among 
licensees. 

The  NRC  is  amending  its  regulations 
govemiag  the  assessment  of  license  and 
annual  fees  to  make  two  limited 
revisions.  The  limited  changes  to  10  CFR 
part  170  assess  license  fees,  which  are 
based  on  the  hill  cost  method,  quarterly 
instead  of  semiannually.  This  change 
affects  only  the  frequency  of  the  billings 
and  not  the  amount  of  the  fees  to  be 
billed.  In  addition,  this  change  ap{dies 
primarily  to  reactors  and  large  fud  cycle 
facilities  that  are  not  small  entities. 
Therefore,  the  Commission  certifies  that 
the  dmnge  to  10  CFR  part  170  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  continues  the  existing 
maximum  annual  fee  of  $1300  per 
licensed  category  for  small  entities  in  10 
CFR  part  171  of  Ae  Commission’s 
regulations.  The  final  nile  establishes  a 
lower  tier  small  entity  annual  fee  of  $400 
per  licensed  category  for  those  NRC 
materials  licensees  who  can  qualify  as  a 
small  entity  under  Ae  existing  NRCs 
size  sAtidards  and  whose  annual  gross 
receipts  are  less  Aan  $250,000  or  for 
Aose  small  govemmenAl  jurisdictions 
who  have  a  population  of  less  Aan 
20,000.  This  reduced  annual  fee  is 
established  one  level  or  tier  below  Ae 
current  $1,800  maximum  annual  fee  per 
licensed  category.  The  basis  fcv  this 
final  amendn^t  to  10  CFR  part  171  is 
Ascussed  A  detail  A  Ae  regula  Ary 
flexibility  analysis  which  is  included  as 
appendix  A  A  this  final  rule.  The 
re^atory  flexAfiity  analysis  has  been 
prepared  A  accordance  5  U.S.C. 

604.  Consistent  wiA  Ae  requirements  of 
Ae  Regulatory  Flexibility  Act  Ais 
change  to  10  CTO  part  171  furAer 
alleviates  Ae  Impact  of  Ature  anrraal 
fees  on  Ae  smallest  materials  licensees. 

IX.  Backlit  Analysis 

The  NRC  has  determmed  Aat  Ae 
backfit  rule  10  CFR  5ai09  does  not 
apply  to  Ais  find  rule  and,  Aerefore, 
Aat  a  backfit  analysis  is  not  required  for 
Ais  final  rule  because  Aese 
amendments  do  not  require  Ae 
modification  of  or  adAtions  A  systems, 
structures,  components,  or  design  of  a 
facAty  or  Ae  design  approval  or 
manufacturing  licmase  for  a  AcAty  or 
Ae  procedures  or  organization  required 
to  design,  construct  or  operate  a  facility. 

List  of  Sub)ect8 
W  CFR  Part  IPO 

Byproduct  material  import  and  export 


licenses.  Ateigovenuneot  reUfioos. 
Non-payment  penalties.  Nuclear 
materials.  Nndear  power  pUnts  and 
reactors.  Sotoce  material.  Special 
nuclear  material 

10  CFR  Part  171 

Annual  chaiges.  Byproduct  metmial, 
Atergovermnentai  rdations.  Non¬ 
payment  penaltiea,  Nudear  materials. 
Nuclear  power  plasts  and  reactors. 
Source  material  Special  nuclear 
material  Holders  certificates, 
registratiaas,  or  approvals.  Penalties. 

For  the  reasons  set  out  A  the 
preamble  and  under  Ae  auAority  of  the 
AtomA  En«gy  Act  of  1954,  as  amended, 
and  5  UBX:.  SS2  and  553,  Ae  NRC  is 
adofriAg  the  fofiowing  amendments  to 
10  CFR  parts  170  and  171. 

PART  170-FEES  FOR  FACILITIES. 
MATERIALS;,  IMPORT  AND  EXPORT 
LICENSE  AND  OTHER  REGULATORY 
SERVICES  UNDER  THE  ATOMIC 
ENERGY  ACTION  OF  1$$4,  AS 
AMENDED 

1.  The  auAority  citation  for  piirt  170 
continues  A  read  as  follows: 

Auihorite:  31  use.  9701. 96  Stat  »BL  sec. 
301,  Pub.  L  92-314, 66  StaL  222  (42  USXl 
2201 w);  sec  201. 68  StaL  1242,  as  amended 
(42  U.S.C  5641). 

2.  A  §  170.12.  paragraphs  (bK2),  (cX2l 

(d)(2].  (e)(ll  (f),  and  (i)  are  revteed  A 
read  as  follows: 

$170.12  Paymant  of  feaa. 

*  *  •  «  • 

(b)  License  fees.  *  *  * 

(2)  Fees  frv  applicatAns  for  permits 
and  licenses  Aat  are  scAject  A  fees 
based  on  the  full  cost  of  the  reviews  are 
payable  upon  notification  by  Ae 
Commission.  The  NRC  Atends  A  bill 
each  applicant  at  quarteriy  Atervals  for 
all  accumulated  co^  for  each 
application  the  applicant  has  on  file  for 
Commission  review  tnttil  Ae  review  is 
completed.  Each  bill  will  identify  Ae 
applications  and  costs  related  A  each. 

(c)  Amendment  fees  and  other 
required  approvals.  *  *  * 

(2)  Fees  for  applications  for  license 
amendments,  other  required  apiHt»vals 
and  requests  for  AsmanAng, 
decomratssioning.  and  termination  of 
licensed  activities  Aat  are  subject  to  Ae 
full  cost  of  Ae  review  are  payable  upon 
notification  by  Ae  Cwrarrission.  The 
NRC  Atends  A  bill  eadi  applicant  at 
quarteriy  Atervals  for  all  accumulated 
costs  for  ea<A  application  Ae  applAant 
has  on  file  for  Commission  review  until 
Ae  review  is  completed  except  for  those 


costs  relating  to  amendment  and  oAer 
approvals  for  early  site  permits  Aat 
were  deferred  before  August  9, 1901. 
These  costs  wiU  be  btiled  A  a  deferred 
manner  consistent  wiA  that  addressed 
in  para^aph  (dM4)  of  tiiis  section.  Eadi 
bill  will  idratify  dm  applications  and 
costs  reAted  A  each. 

(d)  Renewal  fees.  *  *  * 

(2)  Fees  fi>r  apjAcatlons  for  renewals 
that  are  subject  to  Ae  fidl  cost  of  Ae 
review  are  payable  upon  notification  by 
the  Commission.  Except  for  Aose  costs 
deferred  before  August  9. 199L  as  noted 
A  paragraphs  {d}(3)  and  (d)(4)  of  Ais 
section,  the  NRC  intends  to  bill  each 
applicant  at  quarteriy  Atervals  for  all 
acciunulated  costs  for  each  apidication 
Aat  Ae  applicant  has  on  file  for 
Commissi  review  until  the  review  is 
completed.  Each  bill  will  identify  Ae 
applications  and  Ae  costs  related  A 
each. 

•  •  •  #  • 

(e)  Approval  fees.  (1)  Fees  for 
applications  for  materials  approvals  Aat 
are  not  siAject  A  full  cost  recovery  of 
Ae  review  must  accompany  Ae 
application  when  it  is  filed.  Fees  for 
applications  or  preapplication 
consultations  and  reviews  subject  A  Ae 
full  cost  of  Ae  review  are  payable  upon 
notification  by  Ae  Commission.  The 
NRC  Atends  to  bill  each  applicant  at 
quarterly  Atervals  until  Ae  review  is 
completed.  Each  bdl  will  identify  the 
applications  and  Ae  costs  relat^  A 
eadi. 

*  •  «  «  « 

(f)  Special  Project  Fees.  Fees  for 
applications  frv  special  projects  sudi  as 
topical  reports  are  based  on  the  full  cost 
of  the  review  and  are  payable  upon 
notification  by  the  Coounission.  The 
NRC  Atends  A  biU  each  applicant  at 
quarteriy  intervals  until  Ae  review  is 
completed.  Each  biH  will  identify  the 
applications  and  the  TX)st8  related  to 
each. 

•  *  •  *  <(k 

(i)  Part  55  review  fees.  The  costs  for 
Part  55  review  services  will  be  subject 
A  fees  based  on  NRC  time  iq>ent  A 
adraimsteru^  Ae  examAations  and 
tests  Aat  are  generally  given  at  the 
reactor  site  and  any  rriated  contractual 
costa  The  costs  aUm  Adude  related 
items  such  as  preparAg,  reviewing,  and 
grading  of  the  examinations  and  tests. 
The  NRC  Atends  to  bill  Ae  costs  at 
quarteriy  intervals  A  Ae  lAensee 
employiirg  Ae  operators. 
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PART  171<-ANNUAL  FEES  FOR  Appendbc  A  lo  This  Final  Ride 

REACTOR  OPERATlNa  UCENSES,  Regulatory  Flaxibaity  Analysis  for  the 
AND  FUEL  CYCLE  LICENSES  AND  Lindtod  Amendment  to  10  CFR  Part  171 

MATERIALS  LICENSES.  INCLUDINQ  (Annual  Fees) 


HOLDERS  OF  CERTIFICATES  OF 
COMPUANCE,  RECnSTRATIONS,  AND 
QUALITY  ASSURANCE  PROGRAM 
APPROVALS  AND  GK>VERNMENT 
AGENCIES  LICENSED  BY  NRC. 

3.  The  authority  citation  for  part  171  is 
revised  to  read  as  follows: 

Authority:  Section  7801.  Pid>.  L  99-272. 100 
Stat.  148.  as  amended  by  Sec.  5601,  Pub.  L. 
100-203, 101  Stat  1330,  as  amended  by  Sec. 
3201,  Pub.  L 101-239, 103  Stat  2106  as 
amended  by  Sec.  6101.  Pub.  L 101-508, 104 
Stat  1338  (42  tlS-C.  2021b.  2213):  sec.  301, 

Pub.  L  92-314, 86  Stat  222  (42  U.S.C. 

2201(w));  sec.  201,  88  Stat.  1242,  as  amended 
(42  U.S.C  5841). 

4.  In  S  171.16,  the  introductory  text  of 
paragraph  (c)  is  revised  to  read  as 
follows: 

5  171.16  Amuiei  Feet:  Material  Licensees, 
Holders  of  CertWcatae  of  Compliance, 
Holders  of  Sealed  Source  and  Oevioe 
Registrations,  HoMora  of  Quality  Assurance 
Program  Approwaie  and  Qovamment 
agendas  Hcensed  by  the  NRC. 

6  *  A  «  • 

(c)  A  licensee  who  is  required  to  pay 
an  annual  fee  under  this  section  may 
qualify  as  a  smaU  entity.  If  a  licensee 
qualifies  as  a  smedl  entity  and  provides 
the  Commission  with  the  proper 
certification,  the  licensee  may  pay 
reduced  annual  fees  for  FY  19£^  based 
on  gross  annual  receipts,  or  if  the 
licensee  is  a  small  governmental 
jurisdiction  based  on  population  density, 
as  follows: 


Small  businesses  and  smait  not-for-profit 
organizations  (gross  annual  receipts) 

Mwi- 

muro 

annual 

foaper 

licensed 

category 

$250,000  to  S3.S  tnMion _ _ _ _ 

$1300 

Less  lh»i  $250,000- _ _ _ _ 

400 

Private  practice  physicians  (gross  annual 
receipts): 

SSSn.OOO  tn  SI  O  nriUnn 

1,600 

1  Hien  $?$0,000  . . 

400 

Small  govemmanW  )uriaclclfons  (popula- 
tioa): 

20,000  in  fiO^ 

1300 

Less  than  20,000  . . . 

400 

Dated  at  RodcviHe,  Maryland,  this  13th  day 
of  April,  1992. 

For  die  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk, 

Secretary  of  the  Commission. 


L  Background 

The  Regulatory  Flexibility  Act  of  1960 
(5  U.S.C.  601  et  seq.)  establishes  as  a 
principle  of  regulatory  practice  that 
agencies  endeavor  to  fit  regulatory  and 
ii^ormational  requirements,  consistent 
with  applicable  statutes,  to  a  scale 
commensurate  widi  the  businesses, 
organizations,  and  government 
jurisdictions  to  udiich  they  apply.  To 
achieve  fids  principle,  the  Act  requires 
that  agencies  consider  the  impact  of 
their  actions  on  small  entities.  If  the 
agency  cannot  certify  that  a  rule  will  not 
significantly  Impact  a  substantial 
number  of  small  entities,  then  a 
regulatory  flexibility  analysis  is  required 
to  examine  the  impacts  on  small  entities 
and  the  alternatives  to  minimize  these 
impacts. 

To  assist  in  considering  these  Impacts 
under  the  Regulatory  Flexibility  Act  the 
NRC  adopted  size  standards  for 
determining  which  NRClicensees 
qualify  as  «nall  entities  on  December  9, 
1985  (50  FR  50241).  These  size  standards 
were  clarified  November  6, 1991  (56  FR 
56672).  Hie  NRC  size  standards  are  as 
follows: 

(1)  A  small  business  is  a  business  with 
annual  receipts  of  $3.5  million  or  less 
except  private  practice  physicians  for 
which  Ae  standard  is  annual  receipts  of 
$1  million  or  less. 

(2)  A  small  organization  is  a  not-for- 
profit  organization  which  is 
independently  owned  and  operated  and 
has  aimual  receipts  of  $3.5  million  or 
less. 

(3)  Small  governmental  jurisdictions 
are  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts  with  a 
population  of  less  than  504K)0. 

(4)  A  small  educational  institution  is 
one  that  is  (1)  supported  by  a  qualifying 
small  governmental  jurisdiction,  or  (2) 
one  that  is  not  state  or  publicly 
supported  and  has  500  employees  or 
less. 

Public  Law  101-506,  the  Omnibus 
Budget  Reconciliation  Act  of  1990, 
(OBRA-00)  requires  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  authority,  less  appropriations 
from  the  Nuclear  Waste  Fund,  for  Fiscal 
Years  (FY)  1991  through  1995  by 
assessing  license  and  annual  fees.  For 
FY  1991  the  amount  to  be  collected  was 
approximately  $445  million,  and  for  FY 


1992,  the  amount  to  be  collected  is 
approximately  $463  million. 

To  comply  wi A  OBRA-90,  the 
Commission  proposed  amendments  to 
its  fee  regulations  in  10  CFR  parts  170 
and  171  on  April  12. 1991  (56  FR  14870). 
On  the  basis  of  a  careful  evaluation  of 
over  400  comments,  the  Commission 
issued  a  final  rule  on  )uly  10, 1991  (56  FR 
31472).  Consistent  wiiki  fte  Conference 
Report  accompan3ring  the  PuUic  Law, 
the  NRC  fairly  and  equitably  allocated 
its  budget  costs.  Hds  resulted  in  the 
assessment  of  annual  fees  fcx'  all  classes 
of  licensees.  Including  those  classes  of 
licensees  with  a  substantial  number  of 
small  entities. 

IL  Inqyact  on  Small  Entities 

The  comments  received  on  the 
proposed  FY  1991  fee  rule  revisions,  and 
small  entity  certificaticms  received  in 
response  to  the  final  FY  1991  fee  rule 
indiicate  that  NRC  licensees  that  qualify 
as  small  entities  under  the  NRCs  size 
standards  are  primarily  diose  licensed 
under  the  NRCs  maters  program. 
Therefore,  diis  analysis  will  focus  on  the 
economic  impact  of  die  annual  fees  on 
materials  licensees. 

The  Commission’s  fee  regulations 
result  in  substantial  fees  b^ng  charged 
to  those  individuals,  organizations,  and 
conqifuiies  that  are  hcensed  under  the 
NRC  materials  program.  Of  these 
material  Ucensees,  the  NRC  estimates 
that  about  25  percent  (approximately 
2,000  UcoBsees)  would  qualify  as  a  small 
entity.  Hierefore,  in  recognition  of  this 
substant^  number  of  small  entities,  the 
NRC  requested  comments  from  small 
entities  on  the  proposed  FY  1991  rule. 
Comments  were  specifically  requested 
oa  (1)  how  the  proposed  relations 
wo^d  afreet  each  class  of  licensee  and 
(2)  how  die  regnladons  could  be 
structured  to  further  minimize  the 
economic  impact  on  the  hcensee,  but 
still  meet  die  statutory  mandate  of 
OBRA-^ 

For  materials  Ucensees,  the  increase 
in  fees  assessed  in  FY  1991  consisted  of 
(1)  an  increase  of  25  percent  in  the 
license  end  inspection  fees  assessed 
under  10  CFR  Part  170  and  (?)  a  new 
annual  fee  assessed  under  10  CFR  Part 
171  that  ranges  from  $290  to  over 
$10,00a  A  number  of  small  entities 
indicated  that  the  25  percent  increase  in 
license  and  inspection  fees,  although  not 
desirable,  would  not  have  a  significant 
economic  impact  on  them.  However, 
many  other  materials  Ucensees 
commented  that  the  new  annual  fee 
would  have  a  negative  economic  impact 
on  them.  Therefore,  the  regulatory 
flexibiUty  analysis  prepaid  for  the  July 
10, 1991.  final  rule,  as  well  as  tills 
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regulatory  flexibility  analysis, 
concentrates  on  the  new  annual  fee. 

The  conunenters  indicated  the 
following  results  if  the  annual  fees 
proposed  on  April  12, 1991,  were  not 
mo^fled: 

•  Large  firms  would  gain  an  unfair 
competitive  advantage  over  small 
entities.  One  commenter  noted  that  a 
small  well-logging  company  (a  "Mom 
and  Pop"  type  of  operation)  would  And 
it  difficult  to  absorb  the  annual  fee, 
while  a  large  corporation  would  find  it 
easier.  Another  commenter  noted  that 
the  fee  increase  could  be  more  easily 
absorbed  by  a  high-volume  nuclear 
medicine  clinic.  A  gauge  licensee  noted 
that,  in  the  very  competitive  soils  testing 
market,  the  annual  fees  would  put  them 
at  an  extreme  disadvantage  with  their 
much  larger  competitors  because  the 
proposed  fees  would  be  the  same  for  a 
two-person  licensee  as  for  a  large  Arm 
with  thousands  of  employees. 

•  Some  Arms  would  be  forced  to 
cancel  their  licenses.  One  commenter, 
with  receipts  of  less  than  $500,000  per 
year,  stated  that  the  proposed  rule 
would,  in  eAect,  force  it  to  relinquish  its 
soil  density  gauge  and  license,  thereby 
reducing  its  ability  to  do  its  work 
effectively.  Another  commenter  noted 
that  the  rule  would  force  the  company 
and  many  other  small  businesses  to  get 
rid  of  the  materials  license  altogether. 
Commenters  stated  that  the  proposed 
rule  would  result  in  around  10  percent  of 
the  well  logging  licensees  terminating 
their  licenses  immediately  and 
approximately  25  percent  terminating 
their  licenses  before  the  next  annual 
assessment. 

•  Some  companies  would  go  out  of 
business.  One  commenter  noted  that  the 
proposal  would  put  it,  and  several  other 
small  companies,  out  of  business  or,  at 
the  very  least,  make  it  hard  to  survive. 

•  Some  companies  would  have 
budget  problems.  Many  medical 
licensees  commented  tiiat,  in  these  times 
of  slashed  reimbursements,  the 
proposed  increase  of  the  existing  fees 
and  the  introduction  of  additional  fees 
would  signiAcantly  affect  their  budgets. 
Another  noted  that,  in  view  of  the  cuts 
by  Medicare  and  other  third  party 
carriers,  the  fees  would  produce  a 
hardship  and  some  facilities  would 
experience  a  great  deal  of  difficulty  in 
meeting  this  additional  burden. 

Although  it  was  not  clear  to  what 
extent  these  impacts  would  materialize 
at  the  time  the  July  10, 1991,  Anal  rule 
was  promulgated,  it  was  clear  that  the 
proposed  annual  fees  would  be  a 
relatively  high  portion  of  the  gross 
revenues  of  some  licensees  and  far  less 
of  a  portion  for  other  larger  material 


Acensees.  After  the  Anal  rule  was 
published,  approximately  1,000  license, 
approval  and  registration  terminations 
were  requested.  Although  some  of  these 
terminations  were  requested  because 
the  license  was  no  longer  needed, 
indications  are  that  other  termination 
requests  were  due  to  the  economic 
impact  of  the  fees. 

The  NRC  continues  to  receive  written 
and  oral  comments  Aom  small  materials 
licensees.  These  comments  indicate  that 
the  $3.5  million  threshold  for  small 
entities  is  not  representative  of  small 
businesses  with  gross  receipts  in  the 
thousands  of  dollars.  These  commenters 
believe  that  the  $1,800  maximum  annual 
fee  represents  a  relatively  high 
percentage  of  gross  annual  receipts  for 
these  “Mom  and  Pop”  type  businesses. 
Therefore,  even  the  reduced  annual  fee 
could  have  a  signiAcant  impact  on  the 
ability  of  these  types  of  businesses  to 
continue  to  operate. 

Members  of  Congress,  in  many  of  the 
more  than  100  Congressional  letters  the 
NRC  has  received  Aom  them  since  the 
July  10, 1991,  Anal  rule  was  published, 
have  expressed  concern  about  the  size 
of  the  NRC  annual  fees  and  theA 
economic  impact  on  Small  entities. 

Some  of  these  letters  have  suggested 
that  the  Commission  should  act  to 
further  reduce  the  economic  impact  on 
those  licensees  who  conduct  limited 
operations.  The  Small  Business 
AdminisAation  (SBA),  while 
commending  the  Commission  for 
complying  with  and  using  the  RFA  in  the 
Anal  rulemaking,  suggested  that  the 
Commission  should  act  to  further 
alleviate  the  impact  of  the  fees  on  small 
businesses.  The  American  Nuclear 
Society  (ANS)  also  expressed  concern 
about  the  impact  of  the  annual  fees  on 
small  entities  and  suggested  that  the 
Commission  examine  alternatives  to 
further  reduce  the  impacts. 

Therefore,  the  NRC  concludes  that  it 
should  consider  additional  alternatives, 
in  accordance  with  the  RFA  because  of 
the  continuing  signiAcant  impact  of  the 
annual  fees  on  a  substantial  number  of 
small  entities. 

III.  Alternatives 

Commenters  on  the  proposed  rule 
published  April  12, 1991,  and  comments 
received  subsequent  to  publication  of 
the  Anal  rule  on  July  10, 1991,  suggested 
alternatives  to  reduce  the  impact  on 
small  entities.  These  comments  are 
categorized  as  follows: 

•  Base  fees  on  some  measure  of  the 
amoimt  of  radioactivity  possessed  by 
the  licensee  (e.g.,  number  of  sources). 

•  Base  fees  on  th«^equency  of  use  of 
the  licensed  radioactive  material  (e.g., 
volume  of  patients). 


•  Base  fees  on  the  NRC  size 
standards  for  small  entities. 

The  Arst  alternative  would  result  in 
the  annual  fee  being  in  direct  proportion 
to  the  amount  of  radioactivity  (e.g., 
number  of  radioactive  sources) 
possessed  by  the  licensee,  independent 
of  whether  the  licensee  meets  the  size 
standard  for  a  small  business.  Thus,  a 
large  diversiAed  Arm  that  owns  one 
source  would  get  a  reduced  fee,  while  a 
small  entity,  whose  business  may 
depend  solely  on  the  use  of  radioactive 
materials,  would  pay  a  larger  fee 
because  it  has  more  than  one  source. 
Thus,  this  alternative  does  not 
necessarily  achieve  the  goal  of  the  RFA 
to  minimize  the  impact  on  small  entities. 
The  NRC  also  believes  that  this 
approach  would  not  result  in  a  faA  and 
equitable  allocation  of  its  generic  and 
offier  costs  not  recovered  under  10  CFR 
part  170.  Therefore,  the  NRC  rejected 
this  approach. 

For  similar  reasons,  basing  the  fee  on 
the  Aequency  of  use  of  the  licensed 
radioactive  source,  the  second  suggested 
alternative,  would  not  necessarily 
reduce  the  cost  for  small  entities  that 
meet  the  size  standards  discussed 
earlier.  Therefore,  the  NRC  also  rejected 
this  approach. 

The  last  alternative  would  base  fees 
on  the  size  standards  that  the  NRC  has 
used  to  deAne  small  entities.  This 
alternative  would  ensure  that  any 
beneAts  Aom  modifying  the  proposed 
fees  would  apply  only  to  small  entities. 
Three  basic  options,  each  using  the  NRC 
size  standards,  were  considered  for 
modifying  the  annual  fees  imposed  on 
small  entities: 

1.  Exempt  all  small  entities  that  meet 
the  size  standards  from  annual  fees. 

2.  Require  small  entities  to  pay  a  Axed 
percent  of  the  amount  of  the  fee  in  each 
of  the  speciAc  material  license  fee 
categories. 

3.  Establish  a  maximum  fee  for  small 
entities. 

Under  Option  1,  all  small  entities 
would  be  exempted  from  fees.  However, 
because  small  entities  would  not  pay 
any  of  the  generic  costs  attributable  to 
their  class  of  licensees  this  option  could 
be  viewed  as  inconsistent  with  the 
objectives  of  OBRA-90.  Under  this 
option,  all  the  annual  fees  attributable 
to  small  entities  would  be  paid  by  other 
NRC  licensees. 

Under  Option  2,  small  entities  would 
pay  a  percentage  (e.g.,  50  percent)  of  the 
proposed  fee  for  each  speciAc  category 
of  material  license,  regardless  of  how 
small  or  large  the  fee  is.  This  option 
could  result  in  a  reduction  in  annual  fees 
that  are  already  relatively  small  and 
that  do  not  have  a  signiAcant  impact  on 
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a  substantial  number  of  small  entities. 
However,  for  those  fee  categories 
assessed  large  annual  fees,  the 
percentage  of  reduction  may  result  in 
assessing  small  entities  licensed  under 
those  fee  categories  relatively  large 
annual  fees. 

Option  3  would  establish  a  maximum 
fee  for  all  small  entities.  Under  this 
option,  a  small  entity  would  pay  either 
the  smaller  of  the  annual  fee  for  the 
category  cv  the  maximum  small  entity 
fee.  This  alternative  strikes  a  balance 
between  the  requirements  of  OBRA-90 
and  the  RFA  which  are  to  consider  and 
reduce,  as  appropriate,  the  impact  of  an 
agency’s  re^atory  actions  on  small 
entities.  Therefore,  the  NRC  has  adopted 
Option  3  as  the  most  appropriate  to 
reduce  the  impact  on  small  entities. 

IV.  Maximum  Fee 

To  implement  Option  3,  the  NRC 
established  a  maximum  annual  fee  for 
small  entities.  The  RFA  and 
implementing  guidance  do  not  provide 
specific  guidelines  on  the  amount  or  the 
percent  of  gross  receipts  that  should  be 
charged  to  a  small  entity.  To  determine 
a  maximum  annual  fee  for  a  small 
entity,  the  NRC  examined  the  NRC  10 
CFR  part  170  license  and  inspection  fees 
established  in  1991  and  the  1991 
Agreement  State  fees  for  those  fee 
categories  that  are  expected  to  have  a 
substantial  number  of  small  entities. 
Because  these  fees  have  been  charged  to 
small  entities,  the  NRC  believes  that 
these  fees  do  not  have  a  significant 
impact  on  them.  In  fact,  the  NRC 
concluded,  in  issuing  the  July  10, 1991, 
fmal  rule,  that  the  existing  materials 
license  and  inspection  fees  do  not  have 
a  significant  impact  on  small  entities. 

The  maximum  fees  per  year  charged 
in  1991  by  several  Agreement  States  and 
by  the  NRC  for  materials  license  fee 
categories  with  a  significant  number  of 
smaU  entities  are  shown  below. 


1991Max- 
hnum 
average 
total  fee 
per  yeer 

$3,760 

Texas . . . . .  . . . 

2.100 

Illinnis  . 

2^000 

NflC  . 

1.S80 

1.460 

1.030 

Utah . . . . . . 

440 

Table  1  shows  the  estimated  total  fees 
(Part  170  plus  Part  171)  for  materials 
licensees,  assuming  maximum  annual 
fees  for  small  entities  of  $2,000  or  $1,500 
and  an  average  number  of  licensing 
actions  and  inspections  per  year.  If  the 


maximum  annual  fee  for  small  entities  is 
established  at  $2,000,  the  average  fee 
per  year  for  aU  of  the  categmies  would 
be  below  the  approximately  $3, WO 
maximum  fee  dtarged  by  Agreement 
States,  except  for  radiography,  waste 
receipt  and  packaging,  and  broad-scope 
medical  licensees.  The  broad-scope 
medical,  and  waste  receipt  and 
packaging  licensees  are  primarily  large 
entities.  Iherefore,  with  a  $2,000 
maximum  small  entity  annual  fee  and 
the  average  license  and  inspection  fees, 
only  small  entities  who  are 
radiographers  would  pay  slightly  more 
than  the  current  maximum  Agreement 
State  fee  of  approximately  $3,800.  If  the 
maximum  fee  is  reduced  by  $200  (from 
$2,000  to  $1,800),  then  all  categories  of 
material  licensees,  including 
radiographers,  would  pay  no  more  for 
each  category  than  the  1991  maximum 
Agreement  State  fee  of  about  $3,800  if 
the  licensee  qualifies  as  a  small  entity. 

By  establishing  the  maximum  annual 
fee  fmr  small  entities  at  $1,800,  the 
annual  fee  for  many  small  entities  will 
be  reduced  while  at  the  same  time 
materials  licensees,  including  small 
entities,  would  pay  for  most  of  the  FY 
1991  costs  ($22.3  million  of  the  total 
$27.2  million)  attributable  to  them. 
Therefore,  the  NRC  has  established  and 
will  continue,  for  FY  1992,  the  maximum 
annual  fee  (base  annual  fee  plus 
surcharge)  for  certain  small  entities  at 
$1,800  for  each  fee  category  covered  by 
each  hcense  issued  to  a  small  entity. 
Note  that  the  costs  not  recovered  from 
small  entities  are  allocated  to  other 
material  licensees  and  to  operating 
power  reactors. 

While  reducing  the  impact  on  many 
small  entities,  the  Commission  agrees 
that  the  current  maximum  aimual  fee  of 
$1,800  for  small  entities,  when  added  to 
the  part  170  license  and  inspection  fees, 
may  continue  to  have  a  significant 
impact  on  materials  licensees  with 
annual  gross  receipts  in  the  tiiousands 
of  dollam.  Therefore,  the  Conunission  is 
proposing  to  further  reduce  the  impact 
on  small  entities  with  relatively  low 
gross  annual  receipts. 

Commenters  have  suggested  that  the 
NRC  could  reduce  the  in^iact  of  the  fees 
for  materials  licensees  by  basing  them 
on  the  licensee's  nuclear  capacity  (e.g., 
the  number  of  sources  possessed,  the 
number  of  hospital  beds,  or  die  amount 
of  radioactive  material  possessed),  or 
the  frequency  erf  use  of  the  radioactive 
material.  In  ade^ting  die  July  10, 1991, 
final  rule,  the  Commission  recognized 
that  inherent  differences  exist  in  the 
nuclear  capacity  and  the  frequency  of 
source  use  for  many  of  die  classes  of 
materials  licensees.  However,  as 
indicated  in  section  III  of  this  analysis. 


the  Commission  concludes  that  basing 
the  fee  on  the  number  of  sources, 
frequency  of  use,  or  amount  of 
radioactive  material  possessed  does  not 
necessarily  reduce  die  impact  of  the  fees 
on  small  entities,  which  is  the  goal  of  the 
RFA.  Hie  Commission  continues  to 
believe  that  uniformly  allocating  the 
generic  and  other  re^atory  costs  to  the 
specific  license  to  determine  the  amount 
of  the  annual  fee  is  a  fair  and  equitable 
way  to  recover  its  costs  and  that 
establishing  reduced  annual  fees  based 
on  gross  receipts  (size)  or  population  is 
the  most  appropriate  approach  to 
minimize  the  impact  on  small  entities. 
Consistent  with  this  approach,  the 
Commission  will  continue  the  $1,800 
maximum  annual  fee  per  licensed 
category  for  small  entities.  In  addition, 
the  Commission  proposes  to  create  a 
lower  tier  annual  fee  per  licensed 
category  for  small  entities  with 
relatively  small  gross  annual  receipts  or 
with  a  relatively  small  population. 

To  implement  this  proposal  relatively 
small  annual  receipts  must  first  be 
defined.  Based  on  data  from  an  NRC 
survey  of  materials  licensees  and  the 
Department  of  Commerce  industry 
census,  the  following  data  shows  the 
distribution  of  businesses  with  annual 
gross  receipts  of  less  than  $3.5  million. 


As  this  table  shows.  45  to  55  percent 
(or  about  50%)  of  small  businesses  with 
gross  annual  receipts  of  less  than  $3.5 
million  have  gross  annud  receipts  that 
are  less  than  $250/X)0.  Thus,  by  defining 
relatively  small  gross  annual  receipts  as 
less  than  $250,000,  a  significant  number 
of  small  entities  would  be  eligible  for  a 
further  reduction  of  the  impact  of  the 
annual  fees.  Tliis  level  would  also  help 
ensure  that  those  small  businesses 
which  probably  would  be  impacted  the 
most  would  pay  the  lower  fee. 

A  similar  approach  has  been  used  to 
define  a  relatively  small  governmental 
jurisdiction.  Using  1990  data  from  the 
National  Association  of  Counties,  the 
distribution  below  for  those  counties 
located  in  non-Agreement  States  with  a 
population  of  less  than  50,000,  shows 
that  a  population  level  of  less  than 
20.000  would  ensure  that  at  least  50 
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percent  of  the  small  counties  would  be 
eligible  for  reduced  fees.  This  would 
also  ensure  that  at  least  50  percent  of 
other  goverrunental  jurisdictions  (cities, 
towns,  villages,  school  districts,  etc.) 
could  also  receive  the  benefits  because 
these  other  jurisdictions  are  typically 
smaller  than  coimties. 


Population 

Percent 
of  total 

10 

5,000-9.999 . 

18 

10,000-14,999 . 

16 

15,000-1 9^999 . . . 

14 

20,000-24,999 . . . 

9 

25.000-60,000 . 

33 

The  NRC  must  also  determine  the 
amoimt  of  the  annual  fee  that  should  be 
assessed  to  lower  tier  small  entities 
(less  than  $250,000  in  gross  annual 
receipts  for  small  businesses  and  small 
non-profit  organizations,  or  less  than 
20,000  population  for  small 
governmental  jurisdictions).  The  RFA 
and  its  implementing  guidance  do  not 
provide  specific  guidelines  on  the 
amount  or  percent  of  gross  receipts  that 
should  be  charged  to  a  small  entity.  In 
determining  the  amount  of  the  annual 
fee  for  lower  tier  small  entities,  the 
Commission  believes  that  the  reduced 
fee  should  retain  a  balance  between  the 
objectives  of  the  FRA  tmd  OBRA.  This 
balance  can  be  measured  by  (1)  the 
amoimt  of  costs'attributable  to  small 
entities  that  is  transferred  to  larger 
entities  (the  small  entity  subsidy);  (2)  the 
total  cmnual  fee  shall  entities  pay, 
relative  to  this  subsidy;  and  (3)  how 
much  the  annual  fee  is  for  a  lower  tier 
small  entity.  Nuclear  gauge  users  are 
used  to  measure  the  reduction  in  fees 
because  they  represent  about  40  percent 
of  the  material  licensees  and  most  likely 
would  include  a  larger  percentage  of 
lower  tier  small  entities  than  other 
classes  of  materials  licensees. 

Before  presenting  alternative  fees,  the 
NRC  notes  that  the  number  of  licensees 
filing  small  entity  certifications  for  the 
FY 1991  annual  fees  is  lower  than 
originally  estimated.  The  NRC  estimated 
3,000  certifications  in  the  current  rule, 
which  would  have  resulted  in  an 
estimated  cost  of  about  $5  million  in  the 
small  entity  subsidy.  On  the  basis  of  the 
response  to  the  FY  1991  billings,  the 
NRC*s  estimate  now  is  that  there  are 
about  2,000  small  entities. 

The  data  below  shows  four  different 
alternative  lower  tier  small  entity  fees, 
their  impact  on  the  licensees,  and  their 
impact  on  the  balance  between  OBRA 
and  RFA 


Lower  tier 
small  entity 
annual  fee 

Reduction 
in  fee  for 
gauge 
users 
(percent) 

Estimated 
FY  1992 
small  entity 
subsidy 
(dollars  in 
millions) 

Estimated 
FY  1992 
annual 
tees  paid 
by  small 
entities 
(dollars  in 
millions) 

$1,200 

30 

$5.0 

$4.5 

900 

50 

5.3 

4.2 

700 

60 

5.5 

4.0 

400 

75 

6.0 

3.5 

Each  of  the  alternative  lower  tier 
annual  fees  reduces  the  annual  fee  for 
qualifying  nuclear  gauge  licensees. 
However,  the  Commission  is 
establishing  an  annual  fee  of  $400  per 
licensed  category  for  the  lower  tier 
small  entities  because  this  amoimt 
should  ensure  that  the  lower  tier  small 
entities  receive  a  reduction  (57%  for 
small  gauge  users)  substantial  enough  to 
mitigate  any  severe  impact.  The  amount 
of  the  small  entity  subsidy  resulting 
from  this  fee  would  be  equivalent  to  the 
amount  estimated  in  the  July  10, 1991, 
final  rule,  increased  by  20  percent  to 
account  for  the  FY  1992  budget  increase 
and  the  reduced  number  of  material 
licensees  resulting  fit)m  license 
terminations  after  the  FY  1991  rule 
became  effective.  Although  the  other 
reduced  fees  would  result  in  lower 
subsidies,  the  Commission  believes  that 
the  amount  of  the  associated  annual 
fees,  when  added  to  the  license  and 
inspection  fees,  would  still  be 
considerable  for  small  businesses  and 
organizations  with  gross  receipts  that 
are  less  than  $250,000  or  for 
governmental  entities  in  jurisdictions 
with  a  population  of  less  than  20,000. 

V.  Summary 

Comments  received  on  the  proposed 
rule  dated  April  12, 1991,  and 
implementation  of  the  final  rule  on  July 
10, 1991,  provide  evidence  that  the 
annual  fee  would  significantly  impact  a 
substantial  number  of  small  entities.  A 
maximum  annual  fee  for  small  entities 
strikes  a  balance  between  the 
requirement  to  collect  100  percent  of  the 
NRC  budget  and  the  requirements  to 
consider  means  of  reducing  the  impact 
of  the  proposed  fee  on  small  entities.  On 
the  basis  of  its  regulatory  flexibility 
analysis,  the  NRC  concludes  that  a 
maximum  annual  fee  of  $1,800  per 
licensed  category  for  small  entities  and 
a  maximum  lower  tier  small  entity 
annual  fee  of  $400  per  licensed  category 
for  small  businesses  and  non-profit 
organizations  with  gross  annual  receipts 
of  less  than  $250,000,  and  small 
governmental  entities  with  a  population 
of  less  than  20,000,  will  reduce  the 
impact  on  small  entities.  At  the  same 
time,  these  reduced  annual  fees  are 


consistent  with  the  objectives  of  OBRA- 
90.  Thus,  the  revised  fees  for  small 
entities  maintain  a  balance  between  the 
objectives  of  OBRA-90  and  the  RFA. 

Table  1.— 1991  Average  Total  Small 
Entity  Fees  Per  Year 


Total  small  entity  fee ' 


License  fee  category 

Max 

annual 

fee=$2K 

Max 

annual 

fee»$1.5K 

Special  nuclear  material 
(SNM): 

1C.  Industrial  Gauges . 

$1,672 

$1,672 

ID.  All  other  SNM . 

2,506 

2,006 

Source  material: 

2B.  Shielding . 

463 

463 

2C.  Other  Source  Materi¬ 
als . 

2,867 

2,367 

Byproduct  material: 

3A.  MarHifacturing — 

broad . . 

3,560 

3,060 

3B.  Manufacturing— other . 

3,343 

2,843 

3C.  Radiopharmaceuti¬ 
cals . 

3,207 

2,707 

3D.  Radiopharmaceuti¬ 
cals— manufacturing . 

2,677 

2,177 

3E.  Irractotors— self¬ 
shield . 

1,699 

1,699 

3F.  Irradiators— <10,000 

a . . 

2,623 

2,123 

3G.  Irradiators— >10,000 

3,840 

3,340 

3H.  Exempt  distributiorv— 
Device  review . 

2.815 

2,315 

31.  Exempt  distribution— 
No  device  review . 

2,682 

2,182 

3J.  Gen.  license— Device 
review . . . 

2,679 

2,179 

3K.  Gon.  license — No 

device  review . . . 

2,708 

2,208 

3L  R4D— Broad _ _ 

3,210 

2,710 

3M.  R&O-Other _ 

3,050 

2,550 

3N.  Service  license . . 

2,733 

2,233 

30.  Radiography . 

4,050 

3,550 

3P.  All  other  byproduct 
materials . 

2,120 

2,120 

Waste  disposal  and  proc¬ 
essing; 

4B.  Waste  receipt/pack¬ 
aging . 

4,680 

4,180 

4C.  Waste  receipt— pre¬ 
packaged . . . 

3,216 

2,716 

Wen  logging: 

5A.  Wen  logging . 

3,207 

2,707 

Nuclear  laurKfry; 

6A.  Nuclear  laundry . 

3,030 

2,530 

Human  use  of  byproduct 
source,  or  SNM: 

7A.  Teletherapy . 

3,788 

4,360 

3,130 

3,288 

3,860 

2,630 

Civil  defense: 

6A.  Civil  defense _ _ _ _ 

1,789 

1,789 

Device,  product  or  sealed 
source  safety  evaluation: 
9A.  Device/product— 

3,200 

2,580 

2,700 

9B.  Device/product— 

2,080 

9C.  Sealed  sources— 

1,530 

1,530 

9D.  Sealed  sources— 

Other . 

770 

770 

‘  Based  on  average  10  CFR  part  170  fees  plus 
maximum  anrwal  fees. 


[FR  Doc.  92-8947  Filed  4-16-92;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  613 
RIN:  3052-AB2» 

Eligibility  and  Scope  of  nnandng; 
Nondiscrimination  in  Lending 

aoency:  Farm  Credit  Administration. 
ACnoM:  Final  rule. _ 

summary:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board), 
adopts  Hnal  regulations  amending 
subpart  E  of  part  613  of  FCA  regulations, 
governing  nondiscrimination  in  lending 
by  Farm  Credit  System  (System) 
institutions.  These  regulations  were 
published  as  proposed  regulations  on 
january  16, 1992,  57  FR 1882,  These  final 
regulations  implement  changes  made  in 
title  VIII  of  the  Civil  Rights  Act  of  1968 
by  the  Fair  Housing  Amendments  Act  of 
1988  (1988  Act).  The  amendments  to  part 
613  conform  FCA’s  regulations  to  the 
requirements  of  the  statute  and 
implementing  regulations  promulgated 
by  the  Department  of  Housing  and 
Urban  Development  (HUD).  The  final 
rule  adds  two  new  protected  categories, 
prohibits  discrimination  in  “residential 
real  estate-related  transactions,"  as 
defined  in  the  1988  Act,  revises  the 
Equal  Housing  Lender  Poster,  conforms 
complaint  processing  procedures,  and 
makes  technical  amendments 
referencing  HUD’s  fair  housing 
regulations  and  the  Equal  Credit 
Opportunity  Act, 

EFFECTIVE  DATE:  The  regulations  shall 
become  effective  upon  the  expiration  of 
30  days  after  publication  during  which 
either  or  both  houses  of  Congress  are  in 
session.  Notice  of  the  effective  date  will 
be  published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Hays,  FCA  Examiner,  Policy  and 
Risk  Analysis  Division,  Office  of 
Examination,  Farm  Credit 
Administration,  McLean.  VA  22102- 
5090,  (703)  883-4258,  TDD  (703)  883- 

or 

Christine  C.  Dion,  Attorney,  Corporate 
and  Regulatory  Law  Division,  Office 
of  General  Counsel,  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090,  (703)  883-4020,  TDD  (703)  883- 
4444. 

SUPPLEMENTARY  INFORMATION: 

I.  General 

Prior  to  1988,  title  VIII  of  the  Civil 
Rights  Act  of  1968, 42  U.S.C.  3601  et  seq.. 


made  it  unlawful  to  discriminate  in  any 
aspect  of  the  sale,  rental,  and  financing 
of  a  dwelling  because  of  race,  color, 
religion,  sex,  or  national  origin.  The  Fair 
Housing  Amendments  Act  of  1988, 

Public  Uw  100-430, 102  Stat  1619  (1988 
Act),  amended  title  Vin  to  (1)  add 
prohibitions  against  discrimination  in 
housing  on  the  basis  of  handicap  and 
familial  status  (having  one  or  more 
children  under  the  age  of  18),  (2)  expand 
coverage  of  the  prohibitions  by 
substituting  the  term  “residential  real 
estate-related  transactions"  for 
“financing"  of  housing,  (3)  strengthen 
administrative  enforcement  procedures 
and  private  civil  rights  of  action,  and  (4) 
increase  monetary  damages  that  can  be 
awarded  where  (hscriminatory  housing 
practices  are  found.  The  1988  Act, 
effective  March  12, 1989,  designated  title 
Vm  as  the  Fair  Housing  Act  The 
Department  of  Housing  and  Urban 
Development  (HUD),  pursuant  to  its 
authority  for  the  administration  and 
enforcement  of  the  Fair  Housing  Act 
published  regulations  on  January  23, 
1989,  54  FR  3232,  which  interpret  the 
scope  of  the  coverage  provided  and  the 
nature  of  activities  made  unlawful  by 
the  1988  Act.  and  set  forth  procedures 
applicable  to  the  receipt  and  processing 
of  complaints  and  the  initiation  and 
conduct  of  formal  enforcement 
proceedings. 

Section  808(d)  of  the  Fair  Housing  Act 
requires  all  agencies  (including  any 
Federal  agency  having  regulatory  or 
supervisory  authority  over  financial 
institutions)  to  administer  their 
programs  and  activities  relating  to 
housing  and  urban  development  in  a 
manner  to  further  affirmatively  the  goal 
of  fair  housing  and  to  cooperate  wi  A  the 
Secretary  of  HUD  to  further  such 
purposes. 

Consistent  with  the  requirements  of 
section  808(d)  of  the  Fair  Housing  Act, 
the  FCA  proposed  amendments  to  its 
regulations  prohibiting  discrimination  in 
lending  to  conform  with  changes  made 
in  title  VIII  by  the  1988  Act  and  with 
HUD's  impfementing  regulations.  The 
proposed  amendments  also  reflected  the 
lending  and  advertising  prohibitaions  of 
the  Equal  Credit  Opportunity  Act 
(ECOA)  and  Regulation  B,  12  CFR  part 
202,  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB),  which 
are  applicable  to  System  institutions.  In 
addition,  the  proposed  amendments  set 
forth  the  required  text  of  the  Equal 
Housing  Lender  Poster,  that  must  be 
publicly  displayed  by  System 
institutions,  showing  the  prohibitions 
contained  under  title  VIII,  as  amended 
by  the  1988  Act,  and  under  the  Equal 


Credit  Opportunity  Act  of  1974,  Public 
Law  93-495,  as  amended  by  the  Equal 
Credit  Opportunity  Act  Amendments  of 
1976,  Public  Uw  94-239, 15  U.S.C  1601, 
et  seq.  See  57  FR  1882  (January  16, 1992). 
Comments  concerning  the  proposed 
amendments  to  the  nondiscrimination  in 
lending  regulations  were  received  from 
the  Farm  Credit  Council  (FCC)  and  a 
Farm  Credit  Bank  (FCB).  The  FCC  stated 
that  its  comments  represented  the 
collective  and  consensus  viewpoints  of 
its  membership.  The  FCB  commented 
that  it  had  participated  in  the 
development  of  the  Farm  Credit 
System’s  comments  to  the  proposed 
nondiscrimination  in  lending 
regulations.  The  FCB  noted  that  it 
concurred  with  the  comments  submitted 
on  behalf  of  the  System  by  the  FCC. 

n.  Discussion  of  Comments 

The  FCC  commented  that  the 
reference  in  proposed  §  613.3150(a)  to 
“other  financial  services”  should  be 
changed  to  read  “other  financial 
assistance"  in  conformance  with  the 
definition  of  “residential  real  estate- 
related  transaction"  in  proposed 
S  613.3145(e).  It  also  noted  that  the  word 
“residential"  should  precede  the  phrase 
“real  estate-related  transaction”  in 
proposed  §  613.3150(a). 

llie  FCA  proposed  to  amend 
$  613.3150(a)  to  prescribe  a  general 
prohibition  against  discrimination  in 
lending  in  residential  real  estate-related 
transactions  on  any  prohibited  basis  as 
defined  by  the  Fair  Housing  Act  The 
section  incorporates  the  statutory 
definition  of  “residential  real  estate- 
related  transaction”  set  forth  in 
§  613.3145(e).  The  FCA  agrees  with  the 
comment  that  the  phrase  “other 
financial  assistance”  should  be 
substituted  for  the  phrase  “other 
financial  services"  to  mirror  the 
language  of  the  statute.  The  word 
“residential"  has  also  been  added  to 
correspond  to  the  statutory  d^nition 
set  forth  in  {  613.3145(e).  Paragraph  (a) 
of  S  613.3150  of  the  final  regulation  has 
been  revised  accordingly. 

The  FCC  also  noted  that  paragraph  (b) 
of  proposed  $  613.3150  addresses 
discrimination  “in  any  aspect  of  a  credit 
or  other  financial  service  transaction.”  It 
stated  that  such  coverage  would  extend 
not  only  to  real  estate  loans,  but  also 
production  or  commercial  loans,  and 
other  noncredit  financially  related 
services  as  well.  The  FCC  asserted  that 
such  coverage  extends  beyond  the  Fair 
Housing  Act  and  its  implementing 
regulations,  which  apply  only  to  real 
estate-related  transactions. 
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Ad(fitionaIly,  the  FCC  claimed  that, 
although  non-real  estate  credit 
transactions  are  within  the  scope  of  the 
ECOA  and  Regulation  B,  the  FCA  cites 
no  anthcuity  for  the  proposed  corerage 
of  financially  related  screes,  whidi  are 
subject  to  neither  the  Fair  Housing  Act 
nor  the  ECOA. 

The  FCA  does  not  agree  with  the 
conunent  that  coverage  of  real  estate 
and  production  or  commercial  loans  in 
paragraph  (b)  of  proposed  i  613.3150 
extends  beyond  the  Fair  Housing  Act 
and  HUD’s  implementing  regulations. 
The  FCA  agrees  that  coverage  under  the 
Fair  Housing  Act  and  HUD’s 
implementing  regulations  only  extends 
to  “residential  real  estate-related 
transactions.”  However,  as  was  noted  in 
the  preamble  to  the  fxoposed  regulation, 
paragraph  (b)  of  §  613.3150  prohibits 
discrimination  on  any  ;N‘<diibited  basis 
as  defined  by  the  ECOA  aiui  Regulation 
B.  The  ECOA  applies  to  all  credit, 
business  or  personal,  without  regard  to 
the  nature  or  the  type  of  credit  or 
creditor.  All  business  credit,  that  is. 
credit  extended  for  business  or 
commerdal  (including  agricultural] 
purposes,  is  subject  to  the  general  rule 
(12  CFR  202.4)  under  Regulation  B  that 
“A  creditor  shall  not  discriminate 
against  an  applicant  on  a  prcdiibited 
basis  regarding  any  aspect  of  a  credit 
transaction.”  Section  202.3  of  Regulation 
B  sets  forth  limited  exceptions  and 
modified  requirements  for  business 
credit  However,  in  all  odier  respects. 
Regulation  B  applies  to  business  credit 
which  includes  production  or 
commercial  loans.  Furthermore,  real 
estate  loans,  as  credit  transactions,  are 
also  subject  to  the  ECOA  and 
Regulation  B.  Real  estate  loans,  other 
than  “residential  real  estate-related 
transactions,”  are  not  subject  to  the  Fair 
Housing  Act  or  HUD’s  implementing 
regulations.  However,  “residential  real 
estate-related  transactions”  are  subject 
not  only  to  the  Fair  Housing  Act  and 
HUD'S  implementing  regulations  but 
also,  as  c^it  transactions,  to  the  ECOA 
and  the  FRB*s  implementing  regulation. 
Coverage  of  “residential  real  estate- 
rdated  transactions”  under  the  Fair 
Housing  Act  does  not  preempt  coverage 
under  the  ECOA.* 

The  FCA  also  does  not  agree  with  the 
comment  that  financially  r^ted 
services  are  subject  to  neither  the  Fair 
Housing  Act  new  the  ECOA.  The  FCA 
notes  that  a  finandally  related  service 
involving  the  apprais^  of  residential 


'  Section  12  of  Pabtic  Low  100-430  prorMes  that 
"Nothing  In  the  Pair  Hoaaing  Act  aa  aawnded  by 
thia  Act  |Pub.  L.  100-43(4  baiita  any  tight,  procadme, 
or  remedy  available  under  the  Constitution  or  any 
other  Act  of  the  Congress  not  so  amended." 


real  property  would  be  considered  a 
“residential  real  estate-related 
transaction,”  (}  613.3145(e)(2)),  subject 
to  the  nondiscrimination  {H^bitions  of 
the  Fair  Housing  Act  and  HUD’s 
implementing  r^ulations,  as  prescribed 
in  paragraph  (a)  of  f  613.3150. 
Furthermore,  a  financially  related 
service  invedving  a  credit  tnmsaction  is 
subject  to  the  nondiscrimination 
prohibitions  of  the  ECOA  and 
Regulation  B,  as  prescribed  in  paragraph 
(b)  of  1 613.3150.  A  noncredit  financially 
related  smvice  is  not  subject  to  tiie 
ECOA  and  Regulation  B. 

In  summary,  the  ECOA  and 
Regulation  B  prescribe 
ntmdiscrimination  prohibitions  for  any 
aspect  of  a  credit  transaction.  This 
coverage  would  include  commercial 
loans,  real  estate  loans,  and  financial 
services  which  involve  a  credit 
transaction.  Such  coverage  does  not 
extend  the  coverage  of  the  Fair  Housing 
Act  and  HUD’s  implementing 
regulations  beyond  the  scope  of 
“residential  real  estate-related 
transactions.”  Also,  coverage  under  the 
ECOA  for  “residential  real  estate- 
related  transactions”  is  not  preempted 
by  the  Fair  Housing  Act.  Accordingly, 
die  FCA  has  determined  that  the  phrase 
“any  aspect  of  a  credit  or  other  financial 
service  transaction”  contained  in  the 
proposed  paragraph  (b)  of  §  613.3150  is 
applicable  to  the  ncmdiscrimination 
prohibitions  of  the  ECOA  and 
Regulation  B.  However,  for  purposes  of 
clarification,  the  phrase  has  been 
modified  to  read  “any  aspect  of  a  credit 
transaction  or  a  financial  service 
involving  a  credit  transaction.” 

The  FCC  further  commented  that  the 
phrase  “other  financial  service”  in 
paragraph  (c)  of  proposed  9  613.3150 
should  be  (dianged  to  read  “other 
financial  assistance”  to  more  closely 
parallel  the  definition  of  “residential 
real  estate-related  transaction.” 

Paragraph  (c)  of  §  613.3150  was 
propiosed  to  list  several  examples  of 
lending  practices  that  would  be 
prohibited  under  the  section.  As  has 
been  noted,  paragraph  (a)  of  the  section 
prohibits  discriminatory  lending  under 
the  Fair  Housing  Act  and  HUD’s 
implementing  r^ulations.  Paragraph  (b) 
of  the  section  prohibits  discriminatory 
lending  imder  the  ECOA  and  Regulation 
B.  Because  paragraph  (c)  does  not 
include  all  prohibited  practices  and  is 
not  cemfined  to  the  requirements  of  the 
Fair  Housing  Act.  the  FCA  has 
determined  to  retain  the  reference  in  the 
paragraph  to  a  financial  service. 
However,  the  phrase  “other  financial 
service”  has  been  revised  to  read  “a 
financial  service  involving  a  credit 


transaction,”  to  conform  with  its 
modification  in  paragraph  (b)  of 
9  613.3150. 

The  FCC  asserted  that  proposed 
9  613.3151,  barring  discrimination  in 
connection  with  all  applications  as 
prohibited  by  the  Fair  Housing  Act  and 
the  ECOA.  exceeded  the  terms  of  the 
ECOA,  which  does  not  include  the 
categories  of  familial  status  and 
handicap.  The  FCC  noted  that  at  all 
other  points  in  the  proposed  regulations, 
the  FCA  had  carefully  adhered  to  the 
difierences  in  the  scope  of  the  two 
statutes.  The  FCC  also  questioned  the 
FCA’s  authority  to  include  the  word 
“service”  in  the  section  as  it  would 
extend  the  regulation’s  coverage  to 
noncredit  services. 

Section  613.3151  was  proposed  to 
prohibit  discrimination  against  an 
applicant  feu*  an  eligible  loan  or  other 
eligible  service  on  any  prohibited  basis 
as  defined  by  the  ECOA  and  the  Fair 
Housing  Act,  to  emphasize  the 
importance  of  promoting  the  availability 
of  credit  to  all  creditworthy  applicants. 
The  FCA  notes  that  the  ECOA  and  the 
Fair  Housing  Act  each  have  seven 
categcHies  cif  individuals  protected 
against  discrimination.  Five  of  the  seven 
categories  are  protected  under  both  the 
ECOA  and  the  Fair  Housing  Act.  The 
five  categemes  the  statutes  have  in 
conuncm  are  race,  color,  religion,  sex, 
and  national  (uigin.  The  Fair  Housing 
Act  has  two  additional  categories  of 
familial  status  and  handicap.  The  ECOA 
has  two  additional  categories  of  age  and 
marital  status.  “Residential  real  estate- 
related  transactions”  are  subject  not 
only  to  the  seven  categories  of  the  Fair 
Housing  Act,  but  also,  as  credit 
transactions,  to  the  seven  categories  of 
the  ECOA.  Credit  transactions,  other 
than  “residential  real  estate-related 
transactions,”  are  subject  to  the  seven 
categories  of  the  ECOA  but  are  not 
subject  to  the  familial  status  and 
handicap  categories  of  the  Fair  Housing 
Act 

In  order  to  clarify  the  protected 
categories  of  applicants  under  the  Fair 
Housing  Act  and  ECOA,  the  FCA  has 
revised  9  613.3151  in  the  final  regulation 
to  include  paragraphs  (a)  and  (b). 
Paragraph  (a)(1)  of  the  section  sets  forth 
the  categories  protected  from 
discrimination  under  the  ECOA  and 
Regulation  B.  Paragraph  (a)(2)  of  the 
section  sets  forth  the  categories 
protected  from  discrimination  under  the  ~ 
Fair  Housing  Act  and  HUD'S 
implementing  regulations.  Paragraph  (b ) 
sets  forth  when  the  provisions  of 
paragraph  (a)  of  the  section  are 
applicable.  Additionally,  9  613.3151  has 
been  revised  in  response  to  the  FCCs 
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concern  regarding  possible  extension  of 
the  terms  of  either  statute  to  noncredit 
transactions.  Specifically,  the  word 
“credit"  has  been  added  before  the 
word  “service." 

The  FCC  acknowledged  in  its 
comment  letter  that  the  FCA  had  stated 
in  the  preamble  to  the  proposed 
regulation  that  prohibitions  of  the  Fair 
Housing  Act  regarding  familial  status  do 
not  apply  with  respect  to  housing  for 
older  persons.  The  FCC  requested  that 
§  613.3160,  entitled  “Nondiscriminatory 
advertising,"  specifically  exempt 
advertising  fium  the  fai^al  status 
prohibition  in  respect  to  housing  for 
older  persons. 

Section  807(b)(1)  of  the  Fair  Housing 
Amendments  Act  (42  U.S.C.  3607(b)(1)) 
exempts  “housing  for  older  persons" 
from  the  prohibitions  against 
discrimination  because  of  familial 
status.  The  statutory  definition  of 
“housing  for  older  persons"  imder  the 
1988  Act  comprises  three  categories  of 
housing:  (1)  Housing  provided  under  any 
State  or  Federal  program  that  the 
Secretary  of  HUD  determines  is 
specifically  designed  and  operated  to 
assist  elderly  persons;  (2)  housing 
intended  for,  and  solely  occupied  by. 
persons  62  years  of  age  or  older;  and,  (3) 
housing  intended  for,  and  solely 
occupied  by,  at  least  one  person  55 
years  of  age  or  older  per  unit,  provided 
that  various  criteria  are  met  (section 
807(b)(2)).  Subpart  E  of  HUD's 
implementing  regulations  effectuates  the 
exemption  in  the  1988  Act  relating  to 
housing  for  older  p>ersons  (24  CFR 
100.300-100.304).  Part  109  of  HDD’s 
regulations,  entitled  “Fair  Housing 
Advertising,"  states  that  the  prohibitions 
regarding  familial  status  do  not  apply 
with  respect  to  "housing  for  older 
persons,”  as  defined  in  section  807(b)  of 
the  Fair  Housing  Act  (24  CFR  109.5). 
Section  109.20(b)(7)  of  HDD’s 
regulations  also  states  that  nothing  in 
part  109  restricts  advertisements  of 
dwellings  which  are  intended  and 
operated  for  occupancy  by  older  persons 
and  which  constitute  "housing  for  older 
persons"  as  statutorily  defined. 

As  was  noted  by  the  FCC,  the 
preamble  of  the  proposed  regulation 
advised  that  housing  for  older  persons 
was  exempted  under  the  Fair  Housing 
Act.  However,  the  FCA  determined  not 
to  specifically  set  forth  the  exemption  in 
the  proposed  regulation.  As  had  been 
discussed  earlier,  “residential  real 
estate-related  transactions,”  as  credit 
transactions,  are  subject  to  the 
prohibitions  against  ^scrimination  not 
only  of  the  Fair  Housing  Act  but  also  of 
the  ECOA.  The  ECOA  prohibits 
discrimination  against  applicants  on  the 


basis  of  age.  'The  ECOA^does  not 
exempt  real  estate  or  housing  loans  for 
elderly  or  older  persons  firom  its 
prohibition  against  discrimination  on  the 
basis  of  age.  The  FCA  continues  to 
believe  that  specific  inclusion  of  the  Fair 
Housing  Act’s  exemption  in  the  final 
regulation  may  create  the  impression 
that  real  estate-related  transactions 
relating  to  housing  for  older  people  are 
not  only  exempt  under  the  Fair  Housing 
Act  but  also  are  not  subject  to  the 
ECOA’s  prohibitions  on  the  basis  of  age. 
’Therefore,  rather  than  include  the 
exemption  in  S  613.3160  of  the  final 
regulation,  the  FCA  has  chosen  to 
incorporate  the  exemption  by  reference 
to  its  applicable  statutory  and 
regulatory  provisions. 

The  FCC  expressed  concern  regarding 
the  use  of  the  word  “dwelling”  in  the 
proposed  regulation  and  in  the  Equal 
Housing  Lender  Poster  as  prescribed  by 
the  regudation.  The  FCC  claimed  that  the 
usage  of  the  word  “dwelling”  suggests 
that  the  scope  of  the  HDD-related 
requirements  extends  beyond  the 
definition  of  “residential  real  estate- 
related  transactions"  to  what  are 
traditionally  considered  “farm"  loans. 
The  FCC  requested  that  the  FCA 
acknowledge  that  it  does  not  intend 
such  an  extension. 

As  was  stated  in  the  preamble  to  the 
proposed  regulation,  the  word 
“dwelling"  was  substituted  for  the 
words  “rural  residence"  throughout  the 
regulations  to  conform  the  FCA’s 
nondiscrimination  in  lending  regulations 
with  the  operative  language  of  the  Fair 
Housing  Act  and  HDD’s  implementing 
regulations.  This  substitution  does  not 
change  the  requirement  of  the  FCA’s 
eligibility  regulations  adopted  pursuant 
to  the  Farm  Credit  Act  of  1971,  as 
amended,  that  restrict  System 
institutions’  financing  of  rural  housing  to 
a  single-family,  moderate-priced 
dwelling  with  appropriate 
appurtenances,  whi^  is  or  will  be  used 
as  a  permanent,  year-roimd  home  by  the 
applicant  and  which  is  located  on  an 
appropriate  site  in  a  lural  area 
(§  613.3040  (a)(2)).  The  use  of  the  word 
“dwelling”  in  ^e  regulation  and  in  the 
poster  does  not  in  any  way  expand  the 
lending  authority  of  System  institutions. 
Nor  does  usage  of  the  word  “dwelling” 
in  any  way  expand  the  coverage  of 
HDD’s  regulation  of  System  lending 
beyond  the  statutory  definition  of 
“residential  real  estate-related 
transactions.”  The  definition  of 
“residential  real  estate-related 
transactions"  in  the  Fair  Housing  Act 
includes  not  only  the  making  of  loans  or 
the  provisions  of  other  financial 
assistance,  but  also  the  purchase  of 


loans  secured  by  residential  real  estate 
or  made  for  the  purchase,  construction, 
improvement,  repair,  or  maintenance  of 
a  dwelling.  ’The  definition  of  the  term 
also  includes  the  appraisal,  brokering, 
and  selling  of  residential  real  property. 
Lending  by  System  institutions  which 
includes  such  activities  is  subject  to  the 
Fair  Housing  Act’s  prohibitions  against 
discrimination  and  HDD’s  implementing 
regulations,  as  well  as  the  ECOA’s 
prohibitions  against  discrimination  and 
the  FRB’s  implementing  Regulation  B. 
Lending  by  System  institutions  which 
does  not  fall  within  the  statutory 
definition  of  “residential  real  estate- 
related  transactions"  is  only  subject  to 
the  prohibitions  against  discrimination 
set  forth  in  the  ECOA  and  Regulation  B. 

list  of  Subjects  in  12  CFR  Part  613 

Aged,  Agriculture,  Banks,  Banking, 
Civil  rights, 'Credit,  Fair  housing.  Marital 
status  discrimination.  Religious 
discrimination.  Rural  areas.  Sex 
discrimination.  Signs  and  symbols. 

For  the  reasons  stated  in  the 
preamble,  part  613  of  chapter  VL  title  12 
of  the  Code  of  Federal  Relations  is 
amended  to  read  as  follows: 

PART  613— EUGIBIUTY  AND  SCOPE 
OF  FINANCING 

1.-2.  ’The  authority  citation  for  part 
613  is  revised  to  read  as  follows: 

Authority:  Secs.  1.5, 1.7, 1.9,  l.ia  1.11. 2.2, 
2.4, 2.12, 3.1, 3.7,  3.8,  3.22,  5.9, 5.17  of  the  Farm 
Credit  Act;  12  U.S.C.  2013,  2015, 2017, 2018, 
2019,  2073,  2075,  2093,  2122,  2128,  2129,  2143, 
2243, 2252;  42  U.S.C.  3601  et  seg.;  15  U.S.C. 
1691  et  seg.;  12  CFR  202,  24  CFR  100, 109  and 
110. 

Subpart  E— Nondiscrimination  In 
Lending 

$613.3140  [Removed] 

3.  Section  613.3140  is  removed. 

4.  A  new  $  613.3145  is  added  to  read 
as  follows; 

$  613.3145  Definitions. 

For  the  purpose  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  Applicant  means  any  person  who 
requests  or  who  has  received  an 
extension  of  credit  fi'om  a  creditor  and 
includes  any  person  who  is  or  may 
become  contractually  liable  regarding 
an  extension  of  credit. 

(b)  Dwelling  means  any  building, 
structure,  or  portion  thereof  which  is 
occupied  as,  or  designed  or  intended  for 
occupancy  as,  a  residence  by  one  or 
more  families,  and  any  vacant  land 
which  is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
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such  building,  structore,  or  portion 
thereof. 

(c)  Familial  status  means  one  or  more 
indMduals  (who  have  not  attained  the 
age  of  18  years)  being  domiciled  with; 

(1)  A  parent  or  another  person  having 
legal  custody  of  such  indi^dual  or 
individuals;  or 

(2)  The  designee  of  such  parent  or 
ot^r  person  having  such  custody,  with 
the  written  permission  of  such  parent  or 
other  person. 

The  protections  afforded  against 
discrimination  on  the  basis  of  familial 
status  shall  apply  to  any  person  who  is 
pregnant  or  is  in  the  iMt>cess  of  securing 
legal  custody  of  any  individual  who  has 
not  attained  the  age  of  18  years. 

(d)  Handicap  means,  with  respect  to  a 
person: 

(1)  A  physical  or  mental  impairment 
which  sulMtantially  limits  one  or  more 
of  such  person’s  major  life  activities. 

(2)  A  record  of  having  such  an 
impairment,  or 

(3)  Being  regarded  as  having  such  an 
impairment,  but  such  term  does  not 
include  current,  illegal  use  of  or 
addiction  to  a  controlled  substance  (as 
defined  in  section  102  of  the  Controlled 
Substances  Act  (21  U.S.C.  802)). 

(e)  Residential  real  estate-related 
transaction  means  any  of  the  following: 

(1)  The  making  or  purchasing  of  loans 
or  providing  other  financial  assistance: 

(1)  For  purchasing,  constructing, 
improving,  repairing,  or  maintaining  a 
dwelling:  or 

(ii)  Secured  by  residential  real  estate. 

(2)  The  selling,  brokering,  or 
appraising  of  residential  real  property. 

5.  Section  613.3150  is  revised  to  read 
as  follows: 

S  613.3150  Nondlscriinination  In  lending 
and  other  services. 

(a)  No  Farm  Credit  institution  may 
discriminate  in  making  credit  or  othu 
financial  assistance  available  in  a 
residential  real  estate-related 
transaction,  or  in  the  terms  or  conditions 
of  such  a  transaction,  because  of  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  OTigin. 

(b)  No  Farm  Credit  institution  may 
discriminate  in  any  aspect  of  a  credit 
transaction  or  a  financial  service 
involving  a  credit  transaction  because 
of: 

(1)  Race,  color,  religion,  national 
origin,  sex,  marital  status,  or  age 
(provided  that  the  apidicant  has  the 
capacity  to  enter  into  a  binding 
contract);  or 

(2)  The  fact  that  all  or  part  of  the 
applicant’s  income  derives  from  any 
public  assistance  program:  or 

(3)  The  fact  that  the  applicant  has  in 
good  faith  exercised  any  right  under  title 


Vn  (Equal  Credit  Opportunity  Act)  of 
the  Consinner  Credit  Protection  Act 

(c)  Prohibited  practices  tmder  this 
section  include,  but  are  not  limited  to. 
discrimination  in  fixing  the  amount 
interest  rate,  dxmation,  or  other  terms  or 
conditions  of  any  loan  or  a  financial 
service  invcdving  a  credit  transaction  or 
in  the  purchase  of  loans  and  securities 
on  the  basis  of  race,  color,  religion,  sex, 
handicap,  familial  status  (having  one  or 
more  children  under  the  age  of  18], 
marital  status,  age  (provided  the 
applicant  has  the  capacity  to  enter  into 
a  binding  contract],  or  national  origin. 

(d)  Nothing  in  this  subpart  shall  be 
deemed  to  change  the  eligibility 
requirements  imposed  by  the  Farm 
Credit  Act  of  1971,  as  amended,  or  any 
Farm  Credit  Administration  regulation 
adopted  pursuant  thereto. 

6.  New  §S  613.3151  and  613.3152  are 
added  to  read  as  follows: 

S  613.3151  NoncMscrImlnatton  In 
applications. 

(a)  No  Farm  Credit  institution  may 
discourage  or  refuse  to  allow,  receive,  or 
consider  any  application,  request,  or 
inquiry  regard^  an  eligible  loan  or 
other  eligible  cr^t  service  or 
discriminate  in  imposing  conditions 
upon,  or  in  processing,  any  such 
application,  request,  or  inquiry  on  the 
basis  of: 

(1)  Race,  color,  religion,  sex,  marital 
status,  age  (provided  that  the  applicant 
has  the  capacity  to  enter  into  a  binding 
contract),  or  national  origin,  as 
prescribe  ;mder  title  Vll  (the  Equal 
Credit  Opportunity  Act)  of  the 
Consumer  Credit  Protection  Act,  as 
amended  by  die  Equal  Credit 
Opportunity  Act  Amendments  of  1976 
(15  U.S.C.  1601  et  seq,],  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System’s  implementing  regulation  (12 
CFR  part  202);  and 

(2)  Race,  color,  religion,  sex,  national 
origin,  handicap,  or  familial  status,  as 
prescribed  under  tide  Vm  (the  Fair 
Housing  Act)  of  the  Civil  Rights  Act  of 
1968,  as  amended  by  the  Fair  Housing 
Amendments  Act  of  1988  (42  U.S.C  3601 
et  seq.],  and  the  Department  of  Housing 
and  Urban  Development’s  implementing 
regulations  (24  CFR  part  100). 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  shad  apply  whenever 

(1)  An  application  is  made  for  any 
such  loan  other  credit  service;  or 

(2)  A  request  is  made  fcH-  forms  or 
papers  to  be  used  to  make  application 
for  any  such  loan  or  other  credit  service: 
or 

(3)  An  inquiry  is  made  about  the 
availability  of  smdi  loan  or  other  credit 
service. 


S  613.3152  NofKflscrlmifHrtory  appraisal. 

No  Farm  Credit  institution  shall 
discriminate  against  any  person  on  the 
basis  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin  when  conducting,  using,  or  relying 
upon  an  appraisal  of  residential  real 
property  that  is  subject  to  sale,  rental,  or 
other  financing  transaction. 

7.  Section  613.3160  is  amended  by 
removing  the  words  “rural  housing’’  and 
adding  in  their  place  the  word 
“dwellings”  in  the  introductOTy  text  of 
paragraph  (b);  and  revising  paragraph 
(a),  to  read  as  follows: 

S  613.3160  Nondlscrimlnatory  advertising. 

(a)  A  Farm  Credit  institution  that 
directly  or  through  third  parties  engages 
in  any  form  of  advertising  shall  not  use 
words,  phrases,  symbols,  directions, 
forms,  or  models  in  such  advertising 
which  express,  imply  or  suggest  a  policy 
of  discrimination  or  exclusion  in 
violation  of  the  provisions  of  title  VIII 
(the  Fair  Housing  Act)  of  the  Civil  Rights 
Act  of  1968,  as  amended  by  the  Fair 
Housing  Amendment  Act  of  1988  (42 
U.S.C.  3601-3631);  the  Department  of 
Housing  and  Urban  Development’s 
implementing  regulations  (24  CFR  parts 
100  and  109).  and  title  VII  (the  Equal 
Credit  Opportunity  Act)  of  the 
Consumer  Credit  Prote^on  Act,  as 
amended  by  the  Equal  Credit 
Opportunity  Act  Amendments  of  1976 
(15  U.S.C  1691-1691f);  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System’s  implementing  regulation  (12 
CFR  part  202).  or  this  subpart. 

*  *  •  *  • 

8.  Section  613.3170  is  revised  to  read 
as  follows: 

S  613.3170  Equal  housing  lender  poster. 

(a)  Each  Farm  Credit  institution  that 
makes  loans  for  the  purpose  of 
purchasing,  constructing,  improving, 
repairing,  or  maintaining  a  dwelling  or 
any  loan  secured  by  a  dwelling  shall 
post  and  maintain  an  Equal  Housing 
Lender  Poster  in  the  lobby  of  each  of  its 
offices.  The  poster  shall  be  in  a 
prominent  place  readily  apparent  to  all 
persons  seeking  such  loans. 

(b)  The  Equal  Housing  Lender  Poster 
shall  be  at  least  11  inches  by  14  inches 
in  size,  and  shall  beeu'  the  logotype  and 
legend  set  forth  in  §  613.3160(b)  of  this 
subpart  and  the  following  text: 

We  Do  Busineee  is  Accordance  With  Federal 
Fair  Lending  Laws 

(The  Civil  Rights  Act  of  1968,  as  amended 
by  the  Fair  Housing  Amendments  Act  of 
1986). 

UNDER  THE  FEDERAL  FAIR  HOUSIbKJ 
ACT.  IT  IS  ILLEGAL,  ON  THE  BASIS  OF 
RACE,  COLOR.  NATIONAL  ORIGIN, 
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REUGION.  SEX.  HANDICAP.  OR  FAMOIAL 
STATUS  (HAVING  CHlLDJt£»]  UN13ER  THE 
ACE  OF  la}.  TO: 

•  Deny  « loan  ior  ihe  purpose  oi 
purchasing,  coastructiqg,  ksproving, 
repairing,  ar  maintaining  a  dwelling,  or  deny 
any  loan  secured  by  a  dweTlii^  or 

•  Discriminate  In  fixing  fiie  amount 
interest  rate,  duration,  application 
procedures,  nr  other  terms  or  conditions  of 
such  a  loan,  or  in  appraising  property. 

If  You  Saiieua  You  Have  Bean  Discrindnetod 
Against  You  Should  Send  a  Coniplaint  lo: 

Assistant  Secretary  ibr  Fair  Housing  and 
Equal  Op>portunity,  Department  of  Housing 
and  iUrb«  Development  Washuigtofi,  DC 
20410,  l-nBOO^dBO-OTf?  {T^  Free),  1-800- 
927-8275  (TDD)>  for  processing  under  the 
Federal  Fair  Housing  Act. 
and  to: 

Fam  Credit  Adminiatratioa  Office  of 
Cangreaaioaal  and  Public  ASaks,  1501 
Farm  Credit  Otiva.  McLean,  VA  22102- 
509a  703-883-4856.  70S-683-««44(TDDl,  idr 
processing  under  Farm  Credit 
Administration  'Regulations 

Under  the  Eqerf  Credit  OpportmUy  Act 

(The  Consumer  Credit  Protection  Act  as 
amended  by  the  Equal  Credit  0;portunjty 
Act  Amendments  of  1976). 

Itls  illegal  teOiaccbninate  in  Amg  Credit 
Transaction: 

•  On  the  basis  of  race,  color,  national 
origin,  religion,  sex.  marital  status,  or  age. 

•  iBeoause  iooome  is  from  pubdic 
assistance,  or 

•  Because  a  right  was  exercised  under  the 
Consumer  Credit  Protection  Act. 

If  You  Believe  You  Have  Seen  Disorinanated 
Against.  You  Shotdd  Sand  a  Complaint  to: 

Farm  Crecftt  Adininietra1<ion,  Office  of 
Congressional  cmd  Public  Afiairs,  1501 
Farm  Credit  Drive.  McLean,  VA  22102- 
5090, 703-883-4056, 703-883-4444  (TDDJ. 

9.  A  new  {  B18.31TS  is  added  to  read 
as  follows: 

§  6l3.Sf7S  OomtsWlHfto. 

(a)  Complaints  regarding 
disciimioatioD  in  le^iug  by  a  Farm 
Credit  iBstitntioa  ttoder  the  Fair  Hoosing 
Act  ahidl  be  referred  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportuiiity,  United  States  Department 
of  Hostsing  and  Urban  Develo^neHt 
VVasItiTtgton.  DC  20410,  and  to  the  Office 
of  Congressional  and  Public  Affairs, 
Farm  Credit  Administration.  McLean, 
Virginia  22102-5090. 

(b|  Complaints  regarding 
discriminahon  In  lending  ^  a  Farm 
Credit  institution  under  fhe  Equal  Credit 
Opportunity  Act  shall  be  referred  to  the 
Office  of  Congresaianal  and  Public 
Affairs,  Farm  Credit  Administration. 
McLean,  Virginia  '22102-5090. 


Dated:  April  a  1902. 

CurtkM.  Aadassan. 

Secrelaif:.FcrBiCrB^Adaaaistratwa  Board. 
(FR  Doc  83-868t  f9ed  4-18-B2;  «AS  mni 
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DEPMTTMEIITOF  TRAWSPORTATION 
Fedaral  AsrfailiOR  Admliilstraft^ 
14CFRP«t39 

[Doclirit  Ho.  RI-WM-YSO -AD;  Amendment 
39-«2a8;  tM3  •2-08-03) 

AimsttrlMiMS  OiiACthys;  McOonmril 
DOMflM  iiocM  SoliM 

Airplanes  «nd  AlotM  MD-AB  Airplanes 

agency:  Federal  Aviation 
Adminisitraticm.  DOT. 
action:  Final  rule. 

SIIMMANY:  'nns  amendment  adopfts  a 
new  airworthiness  cbrective  tAD),  that  is 
applicriite  to  certain  Md^onneH  Douglas 
Model  ^3C-9-B0  series  airplanes  and 
Model  MD-08  atTphtnes,  Thro 
amendment  requires  that  aB  landing 
gear  bndces  be  inspected  for  wear  and 
replaced  if  the  wear  limits  prescribed  in 
this  proposed  ere  not  met,  and  that  the 
new  wear  limits  be  incorporated  into  the 
FAA-approved  maintenance  inspection 
program.  This  amendment  is  prompted 
by  an  accident  in  wlndi  a  transport 
category  airplane  executed  a  rejected 
takeoff  (RTOj  and  was  unable  to  stop  on 
the  runway  due  to  worn  brakes.  The 
actions  specified  by  fins  AD  are 
intended  to  prevent  loss  of  brake 
effectiveness  daring  a  higjh  energy  RTO, 
which  may  cause  further  incidents/ 
accidents. 

EFFECTIVE  DATE:  May  22. 1992. 
ADDRESSES:  Information  concemiqg  this 
rulemaking  action  nay  be  examined  at 
the  Federal  Aviation  Administration 
(FAAJ.  Transport  Airplane  Ifirectorate. 
Rules  Dodeet,  1601  lind  Avenue  SW.. 
Renton,  Washington:  or  at  the  Los 
Angeles  Aircraft  Certification  Office; 
FAA,  Transport  Airplane  Directorate, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2324. 

FOR  FURTHER  MFORMATIOM  CONTACT: 
Andrew  Cfrerer,  Aerospace  Engineer. 
Los  Angeles  Aircraft  C^tification 
Office,  ANM-ISOL,  FAA.  Tramport 
Directorate,  2229  East  Spring  Street, 

Long  Beach,  CsliSomia  60606-2324; 
tele^one  (310}  086-5336;  fax  (310}  988- 
5210. 

SUPPUEMENTARYiNFOIIMATIOM:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Relations  to  iodade  ao 
airworthiness  dhective  (AO}  that  is 
applicaUe  to  certain  McEtonnell  Douglas 


Model  DC-9-80  series  akpianes  and 
Model  afapfames  was  piubfished 

in  the  Fadeesf  Bntistan'  on  December  16, 
1991  (56  FR  fiSIfiT).  That  SKdion  poopoaed 
to  require  that  sU  landing  gear  brakes  be 
inspected  ior  mnm  and  repiaoed  if  new 
wear  limits  are  not  snet  send  that  the 
new  wear  iiaaitB  be  taenponted  into  the 
FAA-approved  maiotenanoe  inspeetkm 
program. 

Interested  persons  have  been  afforded 
an  opportnnity  to  participete  in  &e 
maki^  of  this  amendiaent  Dae 
consideration  has  been  given  to  the 
commenta  received. 

Several  coennencters  aupiport  the  nde 
as  proposed. 

One  oonaneirter  atatea  that  toe 
econoadc  hnpnot  was  underestimated, 
since  it  does  not  tocfaide  the  cost  cf 
spare  pasta  and  the  accelerated  rate  for 
brake  replaoemeot  due  to  the  redoctiem 
in  brake  wear  limita.  The  comnenter 
requeats  a  revistoa  in  toe  economic 
analysis  to  reflect  the  true  life  cycle  cost 
to  the  operetor.  The  FAA  dingrees  that 
a  revision  is  neoesoaiy.  ffistoifoally, 
recurring  costs  dne  to  consumables  have 
not  been  inrinded  in  coononne  analyses 
of  AD  ndemaking.  The  crat  of  lej^adag 
brakes  h  oonsidaed  to  be  toe  same  at 
or  similar  to  the  fruaeesed  oofwt  la  a  part 
that  is  rontinelir  leplaoed,  or  increased 
costs  of  fuel.  estimates  used  in  toe 

economic  impact  mamlyta  are  those 
direct  costs  asoociated  vrith  toe  initial 
compliance  with  toe  AD. 

Sweral  oommentera  axpiess  concern 
about  wear  firaits  piaoed  on  specific 
brake  parts  as  hsl^  in  the  proposed 
rule.  Certain  anpiones  usiag  brake  part 
number  S004321-11  would  be  required  to 
remove  the  brakes  at  a  aiaximum  wear 
limit  of  j8  inoh:  however.  Aircraft 
Braking  Systems*  (ABSb^ynamometer 
test  aubstaatiates  a  1  JS-budi 

maximum  wear  (imst  for  this  brake. 

Alsa  certain  haavywei^  airplsnes 
using  brake  pert  number  2608892-1 
wookl  be  reqahed  to  reraove  the  brakes 
at  a  maxanaa  wear  lanit  of  3  indi; 
however,  cosunenters  state  that  RTO 
speeds  hardly  wairaitt  a  tofferenoe  of  .7 
inch  in  allowable  brake  wear  with  toe 
same  brake  installed  on  a  b^twei^t 
airplane,  whkh  baa  a  maximiim  wear 
limit  1.2  SDcfaes.  Farther.  Bendix'  test 
data  sabstantiates  a  7-4iidi  maxitanm 
wear  limit  for  this  part  nauiber  brake 
when  iastalied  on  a  heavywei^t 
airplane.  The  ooanaeaters  state  toaL 
wito  legard  to  these  two  specific  brakes, 
the  FAA  did  not  provide  adequate 
analysis  and  fas^cation  to  require  the 
incotporationof  wear  hnuts  that  are 
contrary  to  the  flutnufactarei' s  test  data 
and  analysis.  The  connnenters  reqaest 
that  these  wear  limits  be  increased  in 
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the  final  rule  to  match  the 
manufacturers’  recommendations.  The 
FAA  agrees.  Since  the  issuance  of  the 
notice,  both  Bendix  and  ABS  have 
conducted  dynamometer  tests  to  justify 
increased  brake  wear  limits.  The  FAA 
has  reviewed  this  data  and  has 
determined  that  the  maximum  wear 
limits  for  the  subject  brakes  may  be 
increased.  The  FAA  has  revised  the 
final  rule  accordingly. 

Several  commenters  request  an 
extension  of  the  compliance  time  bom 
180  days  to  270  days.  The  commenters 
have  concerns  regarding  availability  of 
sufficient  quantities  of  replacement 
parts  within  the  compliance  time  as 
proposed.  The  FAA  ^sagrees  that  an 
extension  to  the  compliance  time  is 
warranted  based  on  the  unavailability 
of  parts.  The  FAA  has  been  advised  by 
both  brake  manufactiu'ers  (Bendix  and 
ABS)  that  there  are  sufficient  quantities 
of  replacement  parts  available  for  the 
abected  fleet 

The  same  commenters  state  that  the 
proposed  compliance  time  of  180  days 
would  require  operators  to  schedule 
special  brake  removals  at  considerable 
expense.  A  compUance  time  of  270  days 
would  coincide  with  normal  brake 
removal  schedules.  The  same 
commenters  also  request  that  the 
compliance  time  be  extended  to  270 
days  in  order  to  be  consistent  with  the 
compliance  time  afforded  to  Model  DC-9 
series  airplanes  by  AD  91-25-03, 
Amendment  39-8104,  (57  FR 182,  January 
3, 1992).  The  FAA  disagrees  that  an 
extension  of  the  compliance  time  is 
warranted.  Brakes  are  not  removed  at 
regularly  scheduled  intervals  now,  but 
are  continually  inspected  and  removed 
when  at  or  near  the  allowable  wear 
limit  Over  the  180-day  compliance 
period,  operators  could  replace  br£ikes 
with  brakes  bom  spares  that  are 
configured  to  the  new  allowable  wear 
limit;  this  would  limit  the  large  number 
of  brakes  needing  to  be  replaced  at  the 
end  of  the  180-day  compliance  period. 
The  compliance  time  for  the  Model  DC- 
9  series  airplane  brake  AD  was  set  at 
270  days  in  order  to  provide  brake 
manufacturers  sufficient  time  for  the 
certification  process  of  a  redesigned 
brake,  and  to  produce  parts  needed  for 
operators.  The  FAA  considers  that  the 
compliance  time  for  this  AD  action,  as 
proposed,  represents  the  maximum 
interval  of  time  allowable  wherein  the 
modification  can  be  accomplished,  parts 
could  be  obtained,  and  an  acceptable 
level  of  safety  could  be  maintained.  The 
FAA  has  determined  that  the  increase  in 
costs  associated  with  a  180-day 
compliance  time  is  mitigated  by  the 
increase  in  safety  to  the  flying  public. 


Several  commenters  request  that  the 
wear  pin  limit  be  based  on  maximum 
gross  take  ob  weight  (MGTOW)  rather 
than  airplane  model.  Certain  airplane 
models  can  operate  at  diberent 
MGTOW,  and  diberent  airplane  models 
can  operate  at  the  same  MGTOW.  For 
example.  Model  MD-88  airplanes  can 
operate  both  at  a  MGTOW  of  149,500  lb 
and  160,000  lb;  certain  Model  DC--9-83 
airplanes  (MGTOW — 160,000  lb)  are 
operating  at  the  lower  MGTOW  of  a 
Model  DC-9-82  airplane  (149,500  lb). 

The  FAA  concurs.  The  wear  limit  table 
in  paragraph  (a)  of  the  final  rule  has 
been  changed  by  removing  the  column 
listing  airplane  model  numbers,  and  by 
adding  MGTOW  information  to 
distinguish  between  wear  limits  on 
similar  brakes  that  are  operated  at 
different  MGTOW.  To  use  the  table,  an 
operator  first  will  need  to  consult  the 
pertinent  Airplane  Flight  Manual  (AFM) 
to  find  the  MGTOW  at  which  the 
airplane  is  operated;  then,  the  operator 
must  consult  the  table  in  paragraph  (a) 
to  determine  the  wear  limit  for  the  brake 
installed  on  the  airplane. 

After  carful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  reqvdre  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  AD. 

There  are  approximately  870  Model 
DC-9-80  series  and  Model  MD-88 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
503  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  40  work  hours  per 
airplane  to  accomplish  the  initial 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 

Required  parts  will  cost  approximately 
$12,000  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$7,142,600. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  imder  Executive  Order  12291;  (2)  is 


not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  it  is  contained  in  the 
Rule  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 
“ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39~AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  106(g):  and  14  CFR  11.89. 

§  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-09-03.  McDonnell  Douglas:  Amendment 
39-8228.  Docket  91-NM-239-AD. 

Applicability:  Model  DC-9-80  series  and 
MD^  airplanes,  equipped  with  brake  part 
numbers  identified  in  paragraph  (a)  of  this 
AD,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  main  landing  gear 
braking  effectiveness,  accomplish  the 
following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  inspect  the  brakes  having  brake 
part  numbers  specified,  below,  for  wear.  Any 
brake  worn  more  than  the  maximum  wear 
limit  specified  below  must  be  replaced,  prior 
to  further  flight,  with  a  brake  within  this  limit. 


Douglas  brake  part  No. 

Maximum 
wear  limit 
(inches) 

For  airplanes  with  an  approved  Flight 

Manual  MGTOW  ot  149,500  lb: 

2608892-1 . . . . 

1.20 

5004321 -3/-4/-5  all  Trapezoid . . 

0.65 

0.70 

5004321-6  Trapezoid . . . 

0.75 

5004321-10  BuHnose . 

0.70 

5004321-11  Trapezoid  (Standard) . 

1.00 

5004321-11  Trapezoid  (Rebalanced).. 

1.20 

5004321-12  Trapezoid . 

0.70 

5007898  Trapezoid . . . 

0.75 

5007898-1  Trapezoid _ _ _ _ 

0.80 
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Oouflas  brake  part  No. 

Maxinum 

waarliroit 

finches) 

For  airplanes  with  an  approved  Flight 
Manual  MGTOW  of  tSOPOO  4b: 
?fi0nA07-1 

0.70 

5007898  BuNnose . . J 

0.45 

5007488-1  TrreainnM  J 

0.50 

(b)  Within  180  days  after  the  effective  date 
of  this  AO,  incstporate  the  maximm  brake 
wear  liMtto  apeoified  in  paragraph  (a|  of  this 
AO.  into  Ihe  FAA-appt)yed  maintenance 
inspection  program. 

£c)  An  alternative  method  of  cqmpliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Offtoe  (ACO), 
FAA,  Transport  Aiiplaiie  Directorate.  Ibe 
request  ehnaid  be  forwarded  throo^  an  FAA 
Principal  Mahxtenanoe  inspector,  s^o  may 
concur  or  comment  mud  thm  send  it  to  the 
Manager.  Lm  Angeles  AGO. 

(d]  Special  A^ht  permita  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplnne  to  n  location  where  the 

requirements  this  AD  can  be 
accosnptohcd. 

(et  Tins  nmendraeot  becomes  effective  on 
May  22. 1992. 

Issued  In  Renton.  Washington,  on  April  b. 
1992. 

Darcatl  Jif.  Pederson, 

Acting  Manager.  Tnaaeport  Akpiane 
Directorate,  Aircraft  Certification  Senice. 
[FR  Doc.  92-6833  Filed  4-16-92;  8:45  am] 
BiLUNa  cooE  asw-ts-a 


14CFRPart39 

[Docket  No.  92-ANE-12;  Amendment  39- 
6214;  AO  92-09-03] 

Airworthiness  Directives;  HamMon 
Standard  Model  14RF-9  PropeNere 

agency:  Federal  Aviation 
Adminiatratioa.  DOT. 
action:  Final  nAer,  request  for 
comments. 

SUMMAMV:  This  emendinent  adopts  a 
new  atrwocthiness  directive  (AD)  that  is 
applicable  to  Hamilton  Standard  Model 
14RF-e  propellers.  This  action  requires 
inspections  for  excessive  tooth  wear, 
and  replacement,  if  necessary,  of 
propeller  control  tnrit  (PCU)  eervo 
baUscrew  interoai  spline  (BISJ 
assemblies.  This  amendment » 
prompted  by  reports  of  excessive  PCU 
servo  BIS  tooth  wear.  The  actions 
specified  in  the  AD  are  intended  to 
prevent  the  inability  to  control  the 
propeller  blade  angle. 
dates:  Effective  April  27. 1992. 

The  incorporation  by  reference  of 
certain  pvfateatiofis  listed  in  the 
ppgulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  April  27. 
1992. 

Coaunents  Icr  inchision  in  the  Rules 
Docket  most  be  reodved  on  or  before 
May  7, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  ffte  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  -of  the  Assistant  Ghiel 
CounaeL  Attentun:  Rsiet  Docket  No. 
92-ANE-12.  U  New  Engfond  Bxecativie 
Park.  Burliqgton,  MassadrasettsDlBQS. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Hamihon 
Standard.  One  Hamilton  Road.  Windsor 
Locks,  ConnecUcut  D6096-10ia  This 
information  may  be  examined  at  the 
FAA.  New  England  Region,  Office  of  the 
Assistsmt  Chief  Connsel,  room  311. 12 
New  Eiq[Iand  Executive  Path, 

Burlington,  Massachusetts:  or  at  the 
Office  of  the  Federal  Regirter.  1100  L 
Street  NW.,  room  8401,  Washington,  DC. 
FOR  FURTHER  INRMIMATION  contact: 
Frank  Walsh.  6o^n  Airccalt 
Certification  Office,  ANE-ISO,  FAA  New 
England  Region,  Engine  and  Proprifer 
Directorate,  Aircraft  Certification 
Service,  12  New  &\gland  Executive 
Park,  Burlington.  Massachusetts  01803- 
5299,  telephone  (SIT)  273-7068;  fax  (617) 
270-2412. 

SUPPLEMENTARV  tNFORfiiATION:  Four 
confirmed  cases  xrf  excessive  propeller 
control  unit  (PCU)  servo  ballscrew 
internal  spline  (BIS)  tooth  wear  have 
been  f oui^  on  Embraer  EMB-120 
aircraft.  This  wear  has  affKted  the 
ability  of  the  PCU  to  coalrol  pitqjeller 
blade  an^e.  On  Febniary  2B,  1992,  the 
crew  of  an  Bndsraer  19AB-120  aircraft 
was  unable  to  Mly  fcafiier  the  propeller. 
Subsequent  inspection  of  the  PCU  servo 
BIS  assenibly  revealed  excessively  worn 
spline  teeih. 

In  three  prior  incidents,  difficulties 
were  reported  in  feathering  and 
controlling  the  propeller  blade  angle  on 
other  Embraer  EMB-120  aircraft.  All  of 
the  aircraft  were  found  to  have 
excessively  avorn  PC^  servo  1^  teeth. 
This  conditson,  if  not  corrected,  can 
result  tn  the  inebilitj  to  control  the 
propeller  Made  an^e. 

The  FAA  has  reviewed  and  approved 
Hamilton  Standard  Alert  Service 
Bulletin  No.  14RF-9-61-AS3.  dated 
March  12. 1992,  that  describes 
procedures  lor  inspection  oS  the  PCU 
servo  BIS  for  excessive  tooth  wear,  and 
replacement,  if  necessary,  of  PCU  servo 
PIS  assemblies. 

Since  an  unsafe  conditioa  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Hat^Jton  Standard 
Model  14RF-9  propellers  of  the  same 
type  design,  this  AD  is  being  isseed  to 
require  initial  and  repetitive  inspections 


of  the  PCU  servo  BIS  teeth  jkir  excessive 
wear,  and  replacement  if  necessaiy.  of 
PCU  servo  BIS  assemblies.  The  actions 
are  required  to  be  accomplished  in 
accordahce  with  the  service  bulletin 
described  previously. 

This  AD  requires  that  inspection 
results  be  forwarded  to  the  FAA.  The 
information  is  needed  to  verify  that  the 
inspection  intervals  and  criteria 
contained  In  this  AO  for  the  Hamiltra 
Standard  Model  14RF-9  jHopellers  are 
adequate  in  detecting  excessively  worn 
PCU  servo  BIS  teeth.  The  information 
received  will  be  evaluated  to  detemiae 
if  further  rafemakasg  action  is  needed. 

Since  a  sitnation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and  an 
opportouty  for  prior  public  coouaent 
hereon  are  impracticable,  and  that  good 
cause  exists  fix  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of  a 
final  rale  that  mvolves  requirements 
affecting  fh^t  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comaaent,  comments  are 
invited  on  this  rale,  fasterested  persons 
are  mviled  to  ooanaent  on  this  rale  by 
submitting  such  written  data,  views,  or 
argmaents  as  they  may  derire. 
Communications  should  identify  the 
Rules  Docket  namber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES.**  AH 
coimmmtcatiom  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  oomaents 
received.  Factual  information  that 
supports  the  commented s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluatii^  the  effectiveness  of  tiie  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  oa 
the  overall  regulatory,  economic, 
environmeafel,  and  energy  a^iects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  oommenfe  submitted 
will  be  avaikye,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-paMic  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rnles  Docket 

Commenters  wirfttiig  the  FAA  to 
acknowledge  receipt  of  thmr  oommeats 
submitted  in  response  to  this  notice 
must  submit  a  sdf-addressed,  riamped 
postcard  on  which  the  following 
statement  is  made:  'Comments  to 
Docket  Number  92-AN&-12.’*  The 
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postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
wi^  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it  if  filed,  may  be  obtained  fit)m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US.C.  app.  1354(a).  1421  and 
1423;  49  U.S.C  106(g);  and  14  CFR  11.89. 

§39.13  [Amended! 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

AD  92-08-03  Hamilton  Standard:  Amendment 
39-8214.  Docket  92-ANE-12. 

Applicability:  Hamilton  Standard  Model 
14RF-8  propellers  installed  on  Embraer  EMB- 
120  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  to  control  propeller 
blade  angle,  as  a  result  of  propeller  control 


unit  (PCU)  servo  ballscrew  internal  spline 
(BIS)  tooth  wear,  accomplish  the  following: 

(a)  Inspect  the  PCU  servo  BIS  assembly  for 
excessive  tooth  wear  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton 
Standard  Alert  Service  Bulletin  (ASB)  No. 
14RF-e-ei-A53.  dated  March  12. 1992,  as 
follows: 

(1)  For  a  PCU  servo  BIS  assembly  with 
1,^  or  more  hours  time  in  service  (TIS)  or 
unknown  TIS  on  the  effective  date  of  this  AD, 
inspect  within  200  hours  TIS  after  the 
effective  date  of  this  AD. 

(2)  For  a  PCU  servo  BIS  assembly  with  less 
than  1,800  hours  TIS  on  the  effective  date  of 
this  AD,  inspect  prior  to  the  accumulation  of 
1,800  hours  US,  or  within  200  hours  TIS  after 
the  effective  date  of  this  AD,  whichever 
occurs  later. 

(b)  Reinspect  the  PCU  servo  BIS  assembly 
for  excessive  tooth  wear  in  accordance  with 
the  Accomplishment  Instructions  of  Hamilton 
Standard  ASB  No.  14RF-9-61-A53,  dated 
March  12, 1992,  at  intervals  not  to  exceed  900 
hours  TIS  since  the  last  inspection  required 
by  this  AD. 

(c)  If  excessive  tooth  wear  is  found,  prior  to 
fu^er  flight,  replace  the  PCU  servo  BIS 
assembly  with  a  serviceable  assembly  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB  No. 
14RF-9-61-A53.  dated  March  12, 1992,  and 
thereafter  inspect  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  AD. 

(d)  Report  the  results  of  the  initial  and 
repetitive  inspections  required  by  paragraphs 
(a),  (b),  and  (c)  of  this  AD  by  utilizing 
Appendix  1,  “Ballscrew  Inspection  Data," 
within  72  hours  of  the  inspection  to  the 
Manager,  Boston  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  Aircraft 
Certification  Service,  FAA,  12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803-5299,  Telex  Number  949301  FAAANE 
BURL,  fax  (617)  270-2412.  The  reporting 
requirements  of  this  AD  terminate  on  April  1, 
19^.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provision  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2126-0056. 

Appendix  1 

Ballscrew  Inspection  Data 
The  following  information  must  be  reported 
and  sent  as  soon  as  possible  but  no  later  than 
72  hours  after  inspection  to:  Manager,  Boston 
Aircraft  Certification  Office,  Engine  & 
Propeller  Directorate,  Aircraft  Certification 
Service,  Federal  Aviation  Administration,  12 
New  England  Executive  Park,  Burlington, 
Massachusetts  01803-5299,  Fax:  (617)  270- 
2412. 

Company  - 

Date  of  Inspection  - - 

PCU  Part  Number  - 

PCU  Serial  Number - 

Aircraft  Serial  Number  ■ 

Position:  (please  check) 

Left  Side  - 

Right  Side - 

(please  circle): 

Estimated  Time  On  PCU 


Actual  Time  on  PCU 

Time  Since  New  (Hours) _ Time  Since 

Repair  (Hours) - 

Inspection: 

Accepted  - 

•Rejected  "  -  ■ 

*  Please  indicate  in  comments  if  unit  was 
rejected  as  part  of  the  functional  check. 

No.  of  left  side  teeth  with  steps _ 

No.  of  right  side  teeth  with  steps _ 

Comments:  - 


(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  that 
provides  an  acceptable  level  of  safety,  may 
be  used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  The  request  shall 
be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Boston  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine  and 
Propeller  Directorate. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  inspection  and  replacement 
requirements  shall  be  done  in  accordance 
with  the  following  service  document: 


Document  No. 

Pages 

Date 

Hamitton  Standard  ASB. — . 

1-15 

3-12-92 

No.  14RF-9-ei-A53 

Total  Pages;  15 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Hamilton  Standard.  One  Hamilton 
Road,  Windsor  Locks,  Coimecticut  06096- 
1010.  Copies  may  be  inspected  at  the  FAA. 
New  England  Region,  Office  of  the  Assistant 
Chief  Counsel,  room  311, 12  New  England 
Executive  Park,  Burlington,  Massachusetts:  or 
at  the  Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
April  27, 1992. 

Issued  in  Burlington,  Massachusetts,  on 
April  10, 1992. 

Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  92-8972  Filed  4-16-92;  8:45  am] 
BILUNQ  CODE  4S1fr-1S4« 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  943 

Texas  Permanent  Regulatory  Program 

AGENCY:  OfHce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Final  rule:  approval  of  proposed 
amendment. 

summary:  OSM  is  announcing  its 
decision  to  approve  a  proposed 
amendment  to  the  Texas  permanent 
regulatory  program  (hereinafter,  the 
‘Texas  program”)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  deletes 
Texas’  revegetation  regulations  for 
surface  mining  activities  that  required 
grazing  of  range  or  pasture  land  during 
the  bond  liability  period.  The 
amendment  incorporates  the  additional 
flexibility  afforded  by  the  revised 
Federal  regulations. 

EFFECTIVE  DATE:  April  17, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 
James  H.  Moncrief,  Telephone  (918)  581- 
6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Texas  Program 

On  February  16, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  General  background 
information  on  the  Texas  program, 
including  the  Secretary’s  landings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Texas 
program,  can  be  found  in  the  February 
27, 1980,  Federal  Register  (45  FR 12998). 
Subsequent  actions  concerning  the 
Texas  program  and  program 
amendments  are  codified  at  30  CFR 
943.15  and  943.16. 

II.  Proposed  Amendment 

By  letter  dated  December  23, 1991, 
Texas  submitted  a  proposed  amendment 
to  its  progranHmder  SMCRA 
(Administrative  Record  No.  TX-513). 
Texas  submitted  the  proposed 
amendment  on  its  own  initiative.  Texas 
proposed  to  delete  fi'om  its  program 
Texas  Coal  Mining  Regulation  (TCMR) 
816.394,  which  applies  to  surface  mining 
activities  and  requires  grazing  during 
the  last  2  full  years  of  the  bond  liability 
period  on  lands  reclaimed  for  use  as 
range  or  pasture  land. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  January  10, 
1992,  Federal  Register  (57  FR  1136)  and 
in  the  same  notice  opened  the  public 
comment  period  and  offered  to  hold  a 


public  hearing  on  the  adequacy  of  the 
proposed  amendment  (Administrative 
Record  No.  'rX-526).  'Die  public 
comment  period  closed  on  February  10, 
1992. 

m.  Director's  Findings 

After  a  thorough  review  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17,  the  Director 
finds,  as  discussed  below,  that  the 
proposed  amendment  as  submitted  by 
Texas  on  December  23, 1991,  is  no  less 
stringent  than  SMCRA  and  no  less 
effective  than  the  corresponding  Federal 
regulations. 

TCMR  816.394{  Grazing  Reclaimed 
Range  or  Pasture  Land 

Texas  proposed  to  delete  TCMR 
816.394  that  requires: 

“[w]hen  the  approved  postmining  land  use 
is  range  or  pasture  land,  the  reclaimed  land 
shall  be  us^  for  livestock  grazing  at  a 
grazing  capacity  approved  by  the  [Railroad] 
Commission  [of  Texas]  approximately  equal 
to  that  for  similar  non-mined  lands,  for  at 
least  two  full  years  of  liability  required  under 
Section  .395(b).” 

'The  2  full  years  of  liability  required  by 
referenced  TCMR  816.395(b) 
(specificially  TCMR  816.395(b)(1)  (i)  and 
(ii))  are  the  last  2  consecutive  years  of 
the  liability  period.  . 

OSM  previously  removed  the 
substantively  identical  corresponding 
Federal  requirement  for  sinface  mining 
activities  at  30  CFR  816.115  that  an 
operator,  who  proposed  range  or 
pastureland  as  a  postmining  land  use, 
actually  use  the  land  for  grazing  during 
the  last  2  years  of  bond  liability  (48  FR 
40140,  40148;  September  2, 1983). 

OSM  also  removed  the  counterpart 
Federal  requirement  for  underground 
mining  activities  at  30  CFR  817.115. 
Unlike  OSM,  Texas  retains  the 
corresponding  requirement  for 
underground  mining  activities  at  TCMR 
817.559.  Texas’  retention  of  this 
requirement  for  underground  mining 
activities  does  not  render  its  regulations 
less  effective  than  the  Federal 
regulations. 

Because  Texas  proposed  to  delete  a 
regulation  for  which  OSM  had 
previously  removed  the  corresponding 
Federal  regulation,  the  Director  finds 
that  Texas’  proposed  deletion  of  'TCMR 
816.394  is  consistent  with  the  Federal 
regulations. 

Therefore,  the  Director  approves  the 
proposed  deletion. 

rv.  Public  and  Agency  Comments 

Following  are  summaries  of  all 
written  comments  on  the  proposed 
amendment  that  were  received  by  OSM 
and  the  Director’s  responses  to  them. 


Public  Comments 

OSM  solicited  public  comments  and 
provided  opportimity  for  a  public 
hearing  on  the  proposed  amendment.  A 
Texas  mining  and  reclamation 
association  and  a  mining  company 
provided  written  support  for  the 
proposed  amendment  (Administrative 
Record  Nos.  TX-623  and  TX-524). 
Because  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  fit>m  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  and  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  in  the  Texas  program. 

The  U.S.  Fish  and  Wildlife  Service 
responded  that  it  had  no  comments  on 
the  proposed  amendment 
(Administrative  Record  No.  TX-514). 

The  National  Paric  Service  responded 
that  the  proposed  amendment 
adequately  addressed  its  concerns 
(Administrative  Record  No.  TX-517). 

The  U.S.  Army  Corps  of  Engineers 
responded  that  it  found  the  proposed 
amendment  satisfactory  (Administrative 
Record  No.  ’rX-518). 

’The  U.S.  Forest  ^rvice  responded 
that  it  had  no  problem  with  the 
proposed  amendment  (Administrative 
Record  No.  TX-522). 

The  Bureau  of  Mines  responded  that  it 
had  no  comments  on  the  proposed 
amendment  (Administrative  Record  No. 
’rX-525). 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  the  respect  to  any  provisions 
of  a  State  program  amendment  that 
relate  to  air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.) 

The  change  that  Texas  proposed  to  its 
regulations  did  not  pertain  to  air  or 
water  quality  standards.  Nevertheless; 
OSM  requested  EPA’s  concurrence  on 
the  proposed  amendment 
(Administrative  Record  No.  TX-615). 
EPA  did  not  respond. 

State  Historic  Preservation  Officer 
(SHPOJ  and  Advisory  Council  on 
Historic  Preservation  (ACHP) 
Comments 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
is  required  to  solicit  comments  from  the 
SHPO  and  ACHP  for  all  amendments 
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that  may  have  an  effect  on  historic 
properties.  The  Director  solicited 
comments  ffom  these  offices.  The  ^iPO 
responded  that  the  proposed 
amendment  will  have  no  effect  with 
respect  to  the  consultation  requirements 
of  36  CFR  Part  800  (Administrative 
Record  No.  TX-518).  ACHP  did  not 
respond. 

V.  Director’s  Dedskm 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Texas  on 
December  23, 1991.  The  Director 
approves  the  proposed  amendment  with 
the  provision  that  it  be  fully 
promulgated  in  identical  form  to  the 
rules  submitted  to  and  reviewed  by 
OSM  and  the  public. 

The  Federal  regulations  at  30  CFR  part 
943  codifying  decisions  concerning  the 
Texas  program  are  being  amended  to 
implement  this  decision.  This  final  nile 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 

VI.  Procedural  Determinations 

National  Environmental  Policy  Act 

Pursuant  to  section  702(d)  of  SMCRA, 
30  U.S.C.  1292(d),  no  environmental 
impact  statement  need  be  prepared  on 
this  rulemaking. 

Executive  Order 12291  and  the 
Regulatory  Flexibility  Act 

■  On  )uly  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3, 4.  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Accordingly,  for  this  section 
OSM  is  exempt  from  fte  requirement  to 
prepare  a  regulatory  impact  analysis, 
and  this  action  does  not  require  a 
regulatory  review  by  OMB.  The 
Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq,].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of  E.O. 
12778  (56  FR  55195,  October  25. 1991)  on 
Civil  Justice  Reform.  The  Department  of 
the  Interior  has  determined,  to  the 
extent  allowed  by  law,  that  this  rule 


meets  the  applicable  standards  of 
sections  2(a)  and  2(b)  of  E.0. 12778. 
Under  SMCRA  section  405  and  30  CFR 
884  and  section  503(a)  and  30  CFR  732.15 
and  732.17(h)(10),  the  agency  decision  on 
State  program  submitt^  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  is 
approval,  disapproval,  or  conditional 
approval  of  State  program  amendments. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  OMB  under  44  U.S.C 
3507, 

List  of  Subjects  in  30  CFR  Part  943 

Intergovernmental  relations,  Surface 
mining,  Undergrotmd  mining. 

Dated:  March  19, 1992. 

Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VU, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  943— TEXAS 

1.  The  authority  citation  for  part  943 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

4.  Section  943.15  is  amended  by 
adding  a  new  paragraph  (f)  as  follows: 

§  943.15  Approval  of  roguiatory  program 
amandmenta. 

*  «  *  *  * 

(f)  The  deletion  of  the  following  Coal 
Mining  Regulation  of  the  Railroad 
Commission  of  Texas  as  submitted  on 
December  23, 1991,  is  approved  effective 
April  17, 1992:  816.394,  regarding  grazing 
during  the  last  2  full  years  of  the  bond 
liability  period  on  lands  used  for  surface 
coal  mining  activities  and  reclaimed  for 
use  as  range  or  pasture  land. 

[FR  Doc.  92-8988  Filed  4-16-82;  8:45  am] 
BUXINQ  CODE  431(M>S-H 


DEPARTMENT  OF  TRANSPORTATION 
Coaat  Guard 
33  CFR  Part  117 
[CQO5-92-013) 

Drawbridge  Operation  Regulations; 
Nanaemond  River— Western  Branch, 
Reids  Ferry,  VA 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


SUMMAKV:  This  amendment  removes  the 
regulations  for  the  bridge  across  the 
Western  Branch  of  the  Nansemond 
River,  mile  2.0,  Reids  Ferry,  Virginia, 
because  the  swing  bridge  has  been 
removed.  A  notice  of  proposed 
rulemaking  has  not  b^n  issued  for  this 
regulation  because  removal  of  the  bridge 
eliminates  all  need  for  regulation. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  April  17, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 

SUPPLEMENTARY  RIFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  Linda  L 
Gilliam,  Project  Officer,  and  LT  Monica 
L  Lombardi,  Project  Attorney. 

Background  and  Purpose 

The  swing  bridge  across  the  Western 
Branch  of  the  Nansemond  River,  mile 
2.0,  in  Reids  Ferry,  Virginia,  was 
replaced  by  a  high  level  fixed  bridge 
along  the  same  alignment  The  existing 
bridge  has  been  removed  making  it 
necessary  to  remove  33  CFR  117.1019. 
This  action  has  no  economic 
consequences.  It  merely  removes 
regulations  for  a  swing  bridge  that  no 
longer  exists. 

Regulatory  Evaluation 

This  action  is  considered  to  be  non¬ 
major  under  Executive  Order  12291  and 
nonsignificant  irndm*  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  Since  there  is  no  economic 
impact  a  full  regulatory  evaluation  is 
uimecessary.  Fiirthermore,  the  Coast 
Guard  certifies  under  5  U.S.C  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  under 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  preparation  of  a  federalism 
assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
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concluded  that  under  section  2.B.2.g.(5) 
of  Commandant  Instruction  M16475.1B. 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  at  Commander 
(ob).  Fifth  Coast  Guard  District  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004. 

List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority.  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

§117.1019  [Removed] 

2.  Section  117.1019  is  removed. 

Dated:  April  3, 1992. 

W.T.  Leland, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District 
[FR  Doc.  92-8949  Filed  4-16-92;  8:45  am] 
BUXINQ  CODE  4eiO-14-M 


33CFR  Part  117 
[CGD5-92-014] 

Drawbridge  Operation  Regulations; 
Nansemond  River,  Suffolk,  VA 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  removes  the 
regulations  for  the  US  460  bridge  across 
the  Nansemond  River,  mile  18.2,  Suffolk, 
Virginia,  because  the  bascule  bridge  has 
been  removed.  A  notice  of  proposed 
rulemaking  has  not  been  issued  for  this 
regulation  because  removal  of  the  bridge 
eliminates  all  need  for  regulation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  April  17, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  Linda  L 
Gilliam,  Project  Officer,  and  Lt.  Monica 
L  Lombardi,  Project  Attorney. 


Background  and  Purpose 

The  bascule  bridge  across  the 
Nansemond  Rfver,  mile  18.2,  in  Suffolk, 
Virginia,  was  replaced  by  a  high  level 
fixed  bridge  along  the  same  alignment 
The  existing  bridge  has  been  removed 
making  it  necessary  to  remove  33  CFR 
117.1017.  This  action  has  no  economic 
consequences.  It  merely  removes 
regulations  for  a  bascule  bridge  that  no 
longer  exists. 

Regulatory  Evaluation 

This  action  is  considered  to  be  non¬ 
major  tmder  Executive  Order  12291  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  Since  there  is  no  economic 
impact  a  full  regulatory  evaluation  is 
unnecessary.  Furthermore,  the  Coast 
Guard  certifies  under  S  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.G 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  under 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  preparation  of  a  federalism 
assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.g.(5) 
of  Commandant  Instruction  M16475.1B. 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  of  copying  at  Commander 
(ob).  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 


Authority.  33  U.S.a  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

§  117.1017  [Removed] 

2.  Section  117.1017  is  removed. 

Dated:  April  3, 1992. 

W.T.  LeUnd, 

Rear  Admiral,  US.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District 
[FR  Doc.  92-8950  Filed  4-16-92;  8:45  am] 
BIUJNQ  COOC  4eiO-14-M 


33  CFR  Part  165 

[COTP  LouleviUe,  Kentudcy  Regulation  92- 
02] 

Safety  Zone  Regulationa;  Ohio  River 
MNe  603.7  to  604.3 

agency:  Coast  Guard,  DOT. 

ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  Ohio 
River,  mile  603.7  to  604.3.  The  zone  is 
needed  to  protect  all  vessels  and 
spectators  fiom  a  safety  hazard 
associated  with  the  Kentucky  Derby 
Festival  fireworks  display.  Entry  into 
this  zone  is  prohibited  unless  authorized 
by  the  Captain  of  the  Port  Louisville, 
Kentucky. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  9:30  p.m.  EDST  on 
26  April  1992.  It  terminates  at  10:15  p.m. 
EDST  on  Spril  1992  unless  sooner 
terminated  by  the  Captain  of  the  Port 
Louisville,  Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
D.L  Hutchinson  (502)  582-5194. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication 
due  to  the  short  notice  of  the  incident. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  damage  to  the  vessels 
involved. 

Drafting  Information 

The  drafters  of  this  regulation  are  Lt. 
D.L.  Hutchinson,  project  officer  for  the 
Captain  of  the  Port  Louisville,  Kentucky 
and  LCDR  A.O.  Denny,  project  attorney. 
Second  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  begin  on  26  April  1992  at  9:30  p.m. 
EDST  and  end  on  26  April  1992  at  10:15 
p.m.  EDST.  The  fireworks  display  will 
take  place  between  mile  603.7  and  mile 
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604.3  (m  the  Ohio  River.  The  river 
closure  is  needed  to  protect  river  traffic 
and  spectators.  The  Captain  of  the  Port 
Louisville,  Kentucky  representative  may 
be  contacted  on  VHP  radio  Channel  16 
during  the  event 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  die 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  oi  part  165  of  tide  33,  C^e  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1225  and  1231;  50 
U.S.C  191: 49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1, 6X)4-6.  and  160.5. 

2.  A  new  8  165.T0209  is  added  to  read 
as  follows: 

9 165.T0209  Safely  Zone:  Ohio  River  from 
line  603.7  to  604.3. 

(a)  Location,  llie  following  area  is  a 
safety  zone:  All  waters  of  die  Ohio  River 
Mile  603.7  to  604.3. 

(b)  Effective  Date.  This  regulation 
becomes  effective  at  0:30  pjn.  EDST  on 
26  April  1992.  It  terminates  at  lOriS  pjn. 
EDST  on  26  April  1992,  unless  sooner 
terminated  by  the  Captain  of  the  Port 
Louisville,  Kentucky. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  Section  165.23 
of  tUs  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Louisville,  Kentucky, 
or  a  Coast  Guard  Commissioned, 
Warrant,  or  Petty  Officer  designated  by 
him. 

Dated:  April  6, 1992: 

W.J.  Monni,  jr.. 

Commander.  US.  Coast  Guard,  Captain  of  the 
Port  Louisville,  Kentucky. 

[FR  Doc  92-6951  FUed  4-16-92;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[CC  Docket  Na  90-6;  FCC  92-94] 

New  Method  for  Determining  Cellular 
Geographic  Service  Areas 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


summary:  The  FCC  adopts  rules 
specifying  a  new  method  for 
determining  the  boundaries  of  the 
geographic  areas  in  which  the  service  of 
cellular  systems  is  protected  (CGSAs). 
The  new  method  results  in  CGSAs  that 
more  closely  resemUe  the  actual 
coverage  area.  The  CGSAs  of  all 
existing  systems  are  modified  to 
conform  to  the  new  method.  The  rules 
are  amended  to  allow  licensees  to 
expand  cellular  system  coverage  within 
the  market  during  a  five-year  period 
after  initial  authorization  without  prior 
Commission  approval  Dates  for  filing 
updated  system  information  and 
applications  fw  authority  to  construct 
and  operate  new  cellular  systems  in 
unserved  areas  are  clarified.  The 
purpose  and  intended  effect  of  these 
changes  is  to  facilitate  the  processing  of 
applications  to  construct  and  operate 
new  cellular  systems  in  remaining  areas 
of  the  country  without  cellxdar  service. 
EFFECnVl  date:  July  16. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
B.C.  “Jay**  Jackson,  Jr.,  202-653-5560. 
SUPPUUMENTARY  information: 

Paperworic  Reduction  Act 

Public  reporting  burden  for  the 
collection  of  information  is  estimated  as 
follows: 
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These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the 
collections  of  iifformation,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Information  and  Records 
Management  Branch,  room  416, 
Paperwork  Reduction  Project, 
Washington,  DC  20554  and  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project,  Washington,  DC 
20503. 


Regulatory  Flexibility 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  the  Commission's  final 
regulatory  flexibility  analysis  follows: 

I.  Need  and  Purpose  of  This  Action 

In  this  Second  Report  and  Order,  the 
Federal  Commimications  Commission 
adopts  a  new  method  for  determining 
the  geographic  areas  in  which  the 
service  of  cellular  systems  is  protected 
(the  cellular  geographic  service  area  or 
CGSA).  The  CGSAs  of  all  existing 
systems  are  modified  to  conform  to  the 
new  method.  Additionally,  the 
Commission  is  simplifying  the  licensing 
process  for  expanding  cellular  system 
coverage  within  the  market  during  a 
five-year  period  aftn  initial 
authorization  of  the  system.  Under  the 
new  rules,  such  expansions  may  be 
done  without  the  prior  approval  of  the 
Commission.  The  purpose  of  this  action 
is  to  encourage  the  further  development 
and  expansion  of  cellular  mobile 
telephone  service  in  the  United  States. 
The  action  is  necessary  to  facilitate  the 
processing  of  applications  to  construct 
and  operate  new  cellular  systems  in 
remaining  areas  of  the  country  without 
cellular  service. 

//.  Summary  of  the  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

The  public  comments  in  this 
proceeding  did  not  address  regulatory 
flexibility  issues  specifically. 

III.  Significant  Alternatives  Considered 

The  Commission  considered 
variations  of  the  CGSA  determination 
method  adopted  herein,  and  found  the 
adopted  method  to  be  superior  to  the 
alternatives  considered  and  appropriate 
for  the  purpose  intended.  The  comments 
received  in  this  proceeding,  principally 
from  affected  parties,  gener^y  support 
the  action  taken  herein.  Enhancements 
and  clarifications  suggested  by  the 
commenters  were  considered,  and  some 
were  adopted. 

Summary  of  tiie  Second  Report  and 
Order 

The  following  is  a  summary  of  the 
Commission's  Second  Report  and  Order 
in  CC  Docket  No.  90-6,  adopted  March 
12, 1992  and  released  April  9, 1992.  The 
full  texts  of  all  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
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202-452-1422, 1114  2l8t  Street  NW., 
Washington,  DC  20036. 

1.  In  this  Second  Report  and  Order, 
we  amend  the  rules  governing  the 
licensing  of  stations  in  the  Domestic 
Public  Cellular  Radiotelephone  Service 
to  require  a  new  method  for  determining 
the  Cellular  Geographic  Service  Areas 
(CGSAs)  of  cellideu  systems.  We  modify 
the  authorizations  of  existing  cellular 
systems  to  redetine  the  boundaries  of 
their  CGSAs  in  accordance  with  the 
new  method.  Additionally,  we  amend 
the  rules  to  allow  licensees  of  cellular 
systems  to  expand  the  CGSAs  of  these 
systems  within  their  markets  during  the 
five  year  till-in  period  without  prior 
Commission  authorization.  Instead  of 
tiling  applications  for  authorization  of 
such  expansion  as  is  currently  required, 
licensees  will  be  required  only  to  notify 
the  Commission  of  the  added  or 
modified  cells.  Finally,  we  clarify 
certain  administrative  details 
concerning  application  filing 
requirements  for  unserved  areas. 

2.  The  Commission  initiated  this 
proceeding  by  inviting  public  comment 
on  proposed  rules  for  acceptance  and 
processing  of  applications  for  authority 
to  operate  new  cellular  systems  in 
unserved  areas  [55  FR  4882,  February  12, 
1990).  On  September  26, 1991,  we 
adopted  a  First  Report  and  Order  and 
Memorandum  Opinion  and  Order  on 
Reconsideration  (“First  Report”)  (56  FR 
58503,  November  20, 1991)  that 
established  rules  and  procedures 
governing  the  filing  of  unserved  area 
applications.  On  that  same  day,  we 
adopted  a  Further  Notice  of  Proposed 
Rule  Making  ("Further  Notice")  (56  FR 
58529,  November  20, 1991),  requesting 
comment  on  additional  proposals. 
Specifically,  we  propos^  to  adopt  rules 
to  detmmine  the  boundaries  of  CGSAs 
by  the  use  of  a  mathematical  formula,  to 
allow  licensees  to  expand  their  CGSA 
within  their  market  without  prior 
authorization,  to  limit  payments 
received  for  settlement  of  mutually 
exclusive  applications  and  for 
withdrawal  of  petitions,  and  to  limit  the 
assignment  or  transfer  of  cellular 
facilities  prior  to  commencement  of 
service. 

3.  Initially,  we  believed  that  we  could 
accept  unserved  area  applications 
pending  action  on  these  proposals. 
However,  it  has  become  apparent  that 
by  ruling  on  the  CGSA  determination 
proposal  before  accepting  unserved  area 
applications,  we  may  avoid  the  potential 
for  years  of  unproductive  litigation 
between  cellular  applicants  and 
licensees  over  the  disposition  of  the 
unserved  area  applications  that  would 
be  acceptable  under  the  old  CGSA 


determination  method  but  not  the  new 
one.  Because  we  wish  to  minimize 
further  delay  in  accepting  unserved  area 
applications,  we  act  separately  herein 
on  the  CGSA  determination  proposal 
and  related  procedural  issues.  We  will 
issue  a  separate  order  addressing  the 
other  proposals  in  the  near  foture. 

4.  The  principal  objective  in  this 
proceeding  is  to  identify  areas  where 
cellular  service  is  not  being  provided, 
and  to  accept  applications  for  authority 
to  serve  those  areas.  The  Commission 
has,  to  this  point,  required  applicants  for 
cellular  authorizations  to  delineate  the 
CGSAs  of  their  proposed  systems 
simply  by  drawing  the  boundaries  on 
maps.  Except  for  certain  “75%  coverage" 
rules,  applicants  have  bema  allowed 
complete  freedom  to  determine  the  size, 
shape  and  locations  of  their  CGSAs. 

This  sometimes  leads  to  situations 
where  area  remains  unserved,  but 
because  it  is  within  a  CGSA 
applications  to  serve  it  can  not  be 
accepted. 

5.  To  cause  CGSAs  to  resemble  more 
closely  the  areas  actually  served,  the 
Commission  initially  proposed  to  modify 
all  CGSAs  to  make  them  coterminous 
with  composite  outer  39  dBfxV/m  field 
strength  contours.  Public  comment 
convinced  us  that  reliable  cellular 
service  is  routinely  provided  with  a 
significantly  lower  field  strength,  and 
that  our  original  proposal  would  greatly 
underestimate  actual  coverage. 
Consequently,  in  the  First  Report,  we 
declin^  to  adopt  this  proposal. 

6.  In  the  Further  Notice,  we  proposed 
that  CGSAs  be  determined  by  use  of  a 
mathematical  formula.  See  new  47  CFR 
22.903(a)(l].  (An  alternative  formula  for 
use  over  seawater  in  the  Gulf  of  Mexico 
was  also  proposed,  however,  action  on 
this  is  deferred  to  provide  affected 
parties  additional  time  to  study  radio 
wave  propagation  in  the  Gulf. 
Applications  for  unserved  areas  in  the 
Gulf  of  Mexico  MSA  will  not  be 
accepted  until  the  Commissiim  acts  on 
the  alternative  formula.)  llie  formula 
yields  the  radical  distance  from  a  ceil 
transmitter  site  to  the  boundary  of  its 
service  area  as  a  function  of  antenna 
height  above  average  terrain  (HAAT) 
and  effective  radiated  power  (ERP).  The 
service  area  of  the  cell  is  the  geographic 
area  within  this  service  area  boundary. 
The  CGSA  is  the  composite  of  the 
service  areas  of  all  the  cells  in  the 
system,  with  certain  exclusions.  See 
new  47  CFR  22.903(c).  The  use  of  this 
formula  will  simpUfy  and  remove  a 
measure  of  uncertainty  from  the  process 
of  calculating  and  plottmg  CGSAs. 

7.  There  is  general  agreement  among 
the  commenters  that  the  formula 


approach  is  beneficial  and  represents  as 
good  a  measure  of  cellular  system 
coverage  as  any  other  model  available 
for  public  use.  Throughout  the 
comments,  there  was  one  common 
concern  about  the  formula — virtually  all 
of  the  commenters  requested  that  for 
areas  where  terrain  and  other  unique 
circumstances  affect  propagation,  the 
Commission  accept  alternative  coverage 
showings  in  lieu  of  the  formula. 

8.  We  adopt  the  formula  essentially  as 
proposed.  We  also  set  minimum  limits 
on  the  height  and  power  values  that  are 
used  in  the  formulas,  as  suggested  by 
one  of  the  commenters.  For  height  above 
average  terrain,  we  set  a  minimum  value 
of  100  feet,  which  has  been  a  standard 
engineering  practice  used  with  Carey 
procedures  for  many  years.  In  regard  to 
power,  we  specify  a  minimum  ERP  value 
of  0.1  Watt  or  27  dB  below  the  maximum 
ERP,  whichever  is  more  in  a  given 
situation.  Although  we  continue  to 
require  the  submission  of  maps 
depicting  CGSAs,  the  position  of  the 
CGSA  boundaries  will  be  officially 
determined  by  the  geographical 
coordinates  of  cell  sites  and  the 
authorized  distances  from  these  cell 
sites  contained  in  the  Commission's 
station  files. 

9.  We  agree  that  in  some  areas  the 
formula  approach  may  produce  a  CGSA 
that  difiers  from  the  area  where  actual 
service  is  provided,  and  that  some 

continued  flexibility  is  warranted.  _ 

Accordingly,  we  are  retaining  in  47  CFR 
22.903  a  provision  allowing  alternative 
coverage  showings.  However,  we  will 
consider  alternative  coverage  showings 
only  when  the  change  to  the  CGSA  is 
substantial  and  justified  by  unique  or 
imusual  circumstances,  or  where  the 
formula  approach  is  clearly 
inapplicable.  This  is  necessary  to 
prevent  an  excessive  number  of 
alternative  coverage  showings  which 
could  slow  down  our  processing  and 
thus  delay  service  to  ffie  public, 
particularly  in  situations  where  there  is 
little  benefit  in  deviating  from  the 
formula  approach. 

10.  In  the  original  notice  in  this 
proceeding,  we  requested  comments  on 
when  the  new  mefiiod  for  determining 
CGSAs  should  apply  to  existing 
systems.  It  is  clear  fitim  the  record  that 
the  majority  of  die  commenters  strongly 
believe  that  the  new  method  must  be  in 
place  before  any  unserved  area 
applications  are  filed.  Considering  the 
possible  confusion  tiiat  could  result  fitim 
maintaining  two  methods  for 
determining  CGSAs,  we  agree  with  the 
commenters.  Consequently,  tiie  new 
method  of  determining  CGSAs  for  all 
currently  licensed  systems,  except  for 
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those  in  the  Gulf  of  Mexico  MSA,  must 
be  put  into  use  promptly  to  avoid  further 
delay  in  the  filing  of  unserved  area 
applications. 

11.  In  the  Further  Notice,  we  proposed 
to  allow  cellular  licensees  to  expand 
their  CGSAs  within  their  markets  during 
the  five  year  fill-in  period  without  prior 
authorization,  subject  to  certain  limits 
and  notification  procedures.  Currently, 
all  proposals  to  expand  a  CGSA  are 
considered  to  be  major  modifications, 
requiring  the  filing  of  an  application, 
public  notice  procedures  and  prior 
approval.  All  commenters  support  the 
proposed  change. 

12.  Adopting  our  proposal  to  allow 
CGSA  expansion  within  the  market 
during  the  five  year  period  without  prior 
approval  will  reduce  the  number  of 
applications  that  must  be  filed  and 
processed,  thus  avoiding  unnecessary 
delays  in  expansion  of  service. 

Therefore,  we  amend  47  CFR  22,9,  47 
CFR  22.913  and  47  CFR  22.923 
accordingly.  Licensees  will  be  required 
to  notify  the  Commission  of  additional 
or  modified  cells  by  filing  FCC  Form  489, 
as  is  now  required  for  additions  or 
modifications  that  do  not  change  the 
CGSA. 

13.  In  view  of  our  decisions  in  the 
Second  Report  and  Order,  we  are 
changing  the  date  on  which  updated 
system  information  must  be  filed  for 
cellular  systems  for  which  the  five  year 
fill-in  period  has  already  expired  or  will 
expire  before  September  14, 1992.  The 
new  date  for  filing  updated  system 
information  for  these  markets  is  July  16, 
1992.  The  date  of  the  window  for  filing 
Phase  I  applications  for  authority  to 
construct  and  operate  new  cellular 
systems  for  unserved  areas  in  these 
markets  will  be  annoimced  by  Public 
Notice. 

14.  Authority  for  the  rule  amendments 
adopted  herein  is  contained  in  sections 
4  (i)  and  (j)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i).  154(j)  and 
303(r). 

15.  It  is  ordered  that  part  22  of  the 
Commission’s  Rules  and  Regulations  is 
amended  as  set  forth  below,  effective 
July  16. 1992. 

16.  It  is  further  ordered  that  July  16, 
1992  is  set  as  the  date  for  filing  the 
required  system  information  update  for 
cellular  systems  in  markets  where  the 
five  year  fill-in  period  has  already 
expired  or  will  expire  on  or  before 
September  14, 1992. 

17.  It  is  further  ordered  that  the 
cellular  geographic  service  areas  of  all 
authorized  cellular  systems  except  those 
in  the  Gulf  of  Mexico  MSA  are  modified 
as  necet'<sary  to  conform  to  the  new 


CGSA  determination  method  adopted 
herein,  effective  July  16, 1992. 

List  of  Subjects  in  47  CFR  Part  22 

Domestic  public  cellular 
telecommunications  service. 
Communications  common  carriers. 
Cellular  mobile  telephones. 

Title  47,  chapter  I,  part  22  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  Secs.  4,  303,  48  Stat.  1066, 1083, 
as  amended:  47  U.S.C.  154,  303. 

2.  In  §  22.6,  paragraph(b)(2}(ii]  is 
removed  and  reserved. 

3.  Section  22.9  is  amended  by  revising 
paragraph  (dK7)(ii]  and  adding  a  new 
paragraph  (d)(7)(iii)  to  read  as  follows: 

S  22.9  Standard  application  fonns  and 
permissive  changes  or  minor  modificatitms 
for  the  public  mobile  service 
#  *  *  «  * 

(d)  *  *  * 

(7) - 

(ii)  A  change  to  or  addition  of  a  cell 
site,  provided  that  the  CGSA  is 
imchanged. 

(iii)  A  change  to  or  addition  of  a  cell 
site  during  the  five  year  fill-in  period, 
provided  that  the  service  area  boundary, 
determined  in  accordance  with 

§  22.903(a),  does  not  thereby  extend 
outside  of  the  RSA  or  MSA  except  in 
accordance  with  a  contract  pursuant  to 
§  22.903(d)(2). 

4.  Section  22.23  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

§  22.23  Amendment  of  applications.  (See 
also  §  22.918) 

«  •  *  *  * 

(c)  *  *  * 

(3)  In  the  Domestic  Public  Cellular 
Radio  Telecommunications  Service,  if 
the  amendment  would: 

(i)  Extend  the  service  area  boundary 
as  proposed  in  the  application  outside  of 
the  RSA  or  MSA,  except  in  accordance 
with  a  contract  pursuant  to 

§  22.903(d)(2);  or 

(ii)  After  the  five  year  fill-in  period, 
increase  the  Cellular  Geographic  Service 
Area  (CGSA)  beyond  that  proposed  in 
the  application. 

«  «  *  *  * 

5.  In  §  22.43,  paragraph  (c)(1) 
introductory  text,  remove  the  following 
phrase:  “,  in  markets  1-90,”. 

6.  Section  22.43  is  amended  by 
removing  paragraphs  (d)(l)(vi), 

(d)(l)(vii)  and  (d)(l)(viii)  and  by  revising 
(d)(3)(vi)  to  read  as  follows: 

§  22.43  Period  of  construction. 
***** 


(d)  *  *  * 

(3)  *  *  * 

(vi)  For  cellular  applicants  (or 
tentative  selectees)  the  proposed 
facility’s  39  dBp.  contour  will  extend  into 
Mexico.  For  the  purpose  of  this 
paragraph,  the  distance  to  the  39  dBp. 
contour  is  deemed  to  be  equal  to  76%  of 
the  distance  to  the  service  area 
boundary  as  defined  in  §  22.903. 
***** 

7.  Section  22.117  is  amended  by 
removing  the  last  sentence  in  paragraph 
(b)(1),  which  currently  reads  “Cellular 
licensees  certify  that  the  39  dBp. 
contours  of  each  cell  remain  with  the 
CGSA.” 

8.  In  §  22.902,  paragraphs  (b)(4)(ii)  and 
(b)(4)(ii)(B)(3),  remove  the  words 
“Section  22.903(f)”  every  place  they 
occur  and  add,  in  their  place,  the  word 
“§22.903”. 

9.  In  §  22.902,  paragraph  (d)(4),  remove 
the  words  “39  dBu  contour”  every  place 
they  occur  and  add,  in  their  place,  the 
words  “service  area  boundary”, 

10.  Section  22.903  is  revised  in  its 
entirety  to  read  as  follows: 

§  22.903  Cellular  geographic  service  area. 

The  Cellular  Geographic  Service  Aea 
(CGSA)  of  a  cellular  system  is  the 
geographic  area  considered  by  the 
Commission  to  be  served  by  the  cellular 
system.  The  CGSA  is  the  area  within 
which  cellular  systems  are  entitled  to 
protection  and  within  which  adverse 
effects  for  the  purpose  of  determining 
whether  a  petitioner  has  standing  are 
recognized. 

(a)  CGSA  determination.  The  CGSA  is 
the  composite.of  the  service  areas  of  all 
of  the  cells  in  the  system,  excluding  any 
area  outside  the  MSA  or  RSA  boundary, 
except  as  provided  in  paragraph  (c)  of 
this  section,  and  excluding  any  area 
within  the  CGSA  of  another  cellular 
system.  The  service  area  of  a  cell  is  the 
area  within  its  service  area  boundary. 
The  distance  to  the  service  area 
boundary  is  calculated  as  a  function  of 
effective  radiated  power  (ERP)  and 
antenna  center  of  radiation  height  above 
average  terrain  (HAAT). 

(1)  The  radial  distance  from  a  cell 
transmitting  antenna  to  its  service  area 
boundary  is  calculated  as  follows: 
d=l.05xh'^»^p'‘‘» 

where  d  is  the  radial  distance  in  miles 
h  is  the  radial  antenna  HAAT  in  feet 
p  is  the  radial  ERP  in  Watts 

(2)  [reserved] 

(3)  Where  the  actual  HAAT  is  less 
than  100  feet,  100  must  be  used  as  the 
value  for  h  in  the  formula  in  paragraph 
(a)(1)  of  this  section. 
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(4J  The  value  used  for  p  in  the  formula 
in  paragraph  (a)(l]  of  this  section  must 
not  be  less  than  0.1  Watt  or  27  dB  below 
(1/500  of)  the  maximum  ERP  in  any 
direction,  whichever  is  more. 

(b)  Alternative  CGSA  determination. 

If  a  carrier  believes  that  the  method 
prescribed  in  paragraph  (a)  of  this 
section  produces  a  CGSA  that  departs 
significantly  from  the  geographical  area 
where  reliable  cellular  service  is 
actually  provided,  the  carrier  may 
submit  for  the  Commission’s 
consideration  a  depiction  of  what  the 
carrier  believes  the  CGSA  should  be. 
Such  submissions  must  be  accompanied 
by  one  or  mme  supporting  propagation 
studies  using  methods  appropriate  for 
the  800-900  MHz  frequency  range, 
including  all  supporting  data  and 
calculations,  and/or  by  extensive  Held 
strength  measurement  data.  Fch*  the 
purpose  of  such  submissioas.  cellular 
service  is  considered  to  be  provided  in 
all  areas,  including  “dead  spots”, 
between  the  transmitter  location  and  the 
locus  of  points  where  the  predicted  or 
measured  median  field  strength  finally 
drops  to  32  dBp  (i.e.  does  not  exceed  32 
dBp  further  out).  If,  after  consideration 
of  such  submissions,  the  Commission 
finds  that  adjustment  to  a  CGSA  is 
warranted,  the  Commission  may  so 
order. 

(c)  CGSA  extension  areas.  Areas 
outside  of  the  MSA  or  RSA  boundary, 
but  within  the  service  area  as  calculated 
using  the  method  of  paragraph  (a)  of  this 
section,  are  part  of  ^  CGSA  only  under 
the  following  circumstances: 

(1)  Diuing  the  five  year  fill-in  period  of 
the  system  in  the  MSA  or  RSA 
containing  the  extension,  the  licensees 
of  systems  on  the  same  frequency  block 
in  adjacent  MSAs  or  RSAs  may  a^ee 
that  the  portion  of  the  service  area  of 
one  system  that  extends  into  unserved 
area  in  the  other  system's  MSA  or  RSA 
is  part  of  the  CGSA  of  the  former 
system. 

(2)  At  the  end  of  the  five  year  fill-in 
period  of  the  system  in  the  MSA  or  RSA 
containing  the  extension,  the  portion  of 
the  service  area  that  extends  into 
unserved  area  in  another  MSA  or  RSA 
becomes  part  of  the  CGSA,  provided 
that  the  licensee  of  the  system  so 
extended  files  a  system  information 
update  in  accordance  with  |  22.925. 

(3)  For  original  systems  in  MSAs, 
extensions  of  the  CGSA  authorized  by 
the  Commission  are  part  of  the  CGSA  to 
the  extent  authorized. 

(d)  Service  area  boundary  extensions. 
Cellular  systems  must  be  designed  to 
comply  with  the  requirements  of  this 
paragraph.  Applications  that  fail  to 
comply  with  these  requirements  are 
defective.  Hie  service  area  boundaries 


of  cells  may  extend  into  adjacent  MSAs 
or  RSAs  only  under  the  following 
circumstances: 

(1)  De  minimis  extensions.  Service 
area  boundaries  may  extend  into 
adjacent  MSAs  or  RSAs  if  such 
extensions  are  de  minimis  and  are 
demonstrably  unavoidable  for  technical 
reasons  of  sound  engineering  design. 

See  paragraph  (d)(3}(n)  of  this  section 
for  additional  requirements  applicable 
only  to  unserved  area  systems. 

(2)  Contract  extensions.  Licensees  of 
the  first  authorized  cellular  systems  on 
the  same  frequency  block  in  adjacent 
MSAs  or  RSAs  may  enter  into  contracts 
to  allow  service  area  boundary 
extensions  into  their  MSAs  or  RSAs 
during  the  five  year  fill-in  period  of  the 
MSA  or  RSA  into  which  the  service  area 
extends. 

(3)  Unserved  area  system  extensions. 
Cellular  systems  proposed  for  unserved 
areas  most  be  designed  to  comply  with 
the  requirements  of  this  paragraph. 

(i)  The  service  area  bound^es  of  the 
cells  must  not  extend  into  the  CGSA  of 
any  other  licensee's  cellular  system  on 
the  same  frequency  block  or  into  any 
adjacent  MSA  or  RSA  where  the  five 
year  fill-in  period  has  expired. 

(ii)  The  service  area  boundaries  of  the 
cells  must  not  extend  beyond  the 
boundary  of  the  MSA  or  RSA  except  as 
provided  in  paragraphs  (d)(3)(iii)  and 
(dK3Kiv)  of  this  secfion.  However,  the 
Commission  may  authorize  upcm  request 
for  a  waiver  of  this  prohibition 
(pursuant  to  9  22.19),  de  minimis 
extensions  of  the  service  area 
boundaries  beyond  the  MSA  or  RSA 
boimdary,  provided  that  the  system  is 
designed  to  serve  only  areas  within  the 
CGSA,  the  extensions  are  unavoidable 
because  of  irregular  terrain  or  xmusual 
MSA  or  RSA  boundaries  and  the 
extensions  are  into  an  MSA  or  RSA  on  a 
fiequency  block  for  which  the  five  year 
fill-in  period  has  not  elapsed. 
Applications  containing  such  a  waiver 
request  must  also  contain  an  alternative 
proposal  without  extensions.  During  the 
remainder  of  such  five  year  fill-in 
period,  systems  authorized  with  de 
minimis  extensions  pursuant  to  waiver 
must  accept  any  interference  fiom  and 
not  cause  any  interference  to  die  MSA 
or  RSA  system  (in  the  de  minimis 
extension  area).  Area  within  de  minimis 
extensions  does  not  count  toward  the 
minimum  coverage  requirement  of 

§  22.924. 

(iii)  The  service  area  boundaries  of 
the  cells  may  extend  into  a  market  for 
which  the  five  year  fill-in  period  has  not 
elapsed  in  accordance  with  a  contract 
with  the  licensee  of  the  system  on  the 
relevant  frequency  block  in  that  market, 
pursuant  to  paragraph  (dX2)  of  this 


section.  Area  widiin  contract  extensions 
coiaits  toward  the  minimum  coverage 
requirement  of  §  22.924. 

(iv)  Licensees  in  markets  for  which 
the  five  year  fill-in  period  has  not 
elapsed  may  apply  for  an  area  that 
includes  both  unserved  area  in  an 
adjacent  market  and  area  within  their 
market. 

11.  Section  22.913  is  amended  by 
revising  the  section  heading,  the 
introductory  text  of  paragraph  (a)  and 
paragraph  (d)  to  read  as  follows: 

S  22.913  Content  and  fonn  of  MSA 
applications. 

(a)  Contents.  Applications  for  new 
stations,  and  applications  for  or 
notifications  of  modified  facilities 
expanding  the  CGSA  of  existing  stations 
must  contain  the  following  exhibits: 

*  *  *  *  « 

(d)  During  the  five  year  fill-in  period, 
licensees  may,  pursuant  to  9  22.117(b). 
notify  the  Commission  (using  FCC  Form 
489)  of  facilities  modifications  that  do 
not  extend  the  CGSA  outside  of  the 
MSA  boundary,  except  those  in 
accordance  with  a  contract  pursuant  to 
9  22.903(d)(2).  Otherwise,  licensees  must 
apply  for  authority  to  modify  facilities, 
using  FCC  Form  401. 

12.  In  9  22.918,  paragraph  (cK2). 
remove  the  words  ''39dBu  contours”  and 
add.  in  their  place,  the  words  “service 
area  boundaries”. 

13.  In  9  22.923.  paragrajdi  (a)(1). 
remove  the  words  “Bmindaries  of  the 
RSA  CGSAfs),  and  39  dBu  contours 
must  be  clearly  indicated,  required  by 
9  22.903(a).”. 

14.  Section  22.923  is  amended  by 
revising  the  section  heading,  the 
introductory  text  of  paragraph  (a)  and 
paragraph  (c),  and  by  removing 
paragraph  (cKl).  to  read  as  follows: 

9  22.923  Content  and  form  of  RSA 
appllcaOons. 

(a)  Applications  for  new  stations,  and 
applications  for  or  notifications  of 
modified  facilities  expanding  the  CGSA 
of  existing  stations  must  contain  the 
following  exhibits: 
***** 

(c)  During  the  five  year  fill-in  period, 
licensees  may,  pursuant  to  9  22.117(b), 
notify  the  Commission  (using  FCC  Form 
489)  of  facilities  modifications  that  do 
not  extend  the  CGSA  outside  of  the  RSA 
boundary,  except  those  in  accordance 
with  a  contract  pursuant  to 
9  22P03(dX2).  Otherwise,  licensees  must 
apply  for  authority  to  modify  facilities, 
using  FCC  Form  401. 

15.  In  9  22.924,  paragraphs  (b)(1)  and 
(b)(2)  are  amend^  by  removing  the 
words  “39  dBu  contours”  every  place 
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they  occur  and  adding,  in  their  place,  the 
words  “service  area  boimdaries  of  the 
cell(s)". 

16.  In  §  22.924,  paragraph  (b)(3)  is 
amended  by  removing  the  last  sentence, 
which  currently  reads  “See  S  22.903(c).’’. 

17.  Section  22.924  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

§  22.924  Content  and  form  of  appflcations 
for  unterved  areas. 

«  *  *  *  * 

(c)  *  *  * 

(3)  Each  application  must  propose  one 
and  only  one  CGSA. 

*  *  «  *  * 

18.  Section  22.925  is  revised  in  its 
entirety  to  read  as  follows: 

$  22.925  System  Information  update. 

Sixty  days  before  the  end  of  the  five 
year  fill-in  period,  the  licensee  of  the  ^ 
each  cellular  system  authorized  on  each 
channel  block  in  each  cellular  market 
must  file,  in  triplicate,  a  full  scale  map,  a 
reduced  map,  and  an  updated  frequency 
utilization  chart.  These  maps  and  chart 
must  acouately  depict  the  cell  locations 
and  coverage  of  the  system  at  the  end  of 
the  five  year  fill-in  period.  The  maps  and 
chart  must  be  filed  at  the  Mobile 
Services  Division,  Conunon  Carrier 
Bureau,  Federal  Communications 
Commission,  Washington,  DC  20554.  If 
any  changes  to  the  system  occur  after 
the  filing  of  these  maps  and  chart,  but 
before  the  end  of  the  five  year  fill-in 
period,  the  licensee  must  file,  in 
triplicate,  additional  maps  and/or  charts 
as  necessary  to  insure  that  the  cell 
locations  and  coverage  of  the  system  as 
of  the  end  of  the  five  year  fill-in  period 
are  accurately  depicted. 

(a)  The  scale  of  the  full-size  map  must 
be  1:250,000,  regardless  of  whether  any 
different  scale  is  used  for  the  reduced 
map.  The  map  must  have  a  legend,  a 
distance  scale  and  correctly  labeled 
latitude  and  longitude  lines.  The  map 
must  be  clear  and  legible.  The  map  must 
accurately  show  the  cell  sites 
(transmitting  antenna  locations),  the 
entire  CGSA,  any  extension  of  the 
composite  service  area  boundary 
beyond  the  CGSA  and  the  relevant 
portions  of  the  cellular  market 
boundary.  The  date  the  map  was 
initially  drawn  or  revised  must  appear 
on  the  map. 

(b)  The  reduced  map  must  be  a 
proportional  reduction,  to  814  x  11 
inches,  of  the  full-size  map  required  in 
paragraph  (a)  of  this  section,  unless  it 
proves  to  be  impractical  to  depict  the 
entire  cellular  market  by  reducing  the 
full-size  map.  In  such  instance,  an  8V^  x 
11  inch  map  of  a  different  scale  may  be 
substituted,  provided  that  the  required 


features  of  the  full-size  map  are  clearly 
depicted  and  labeled. 

19.  Section  22.926  is  revised  in  its 
entirety,  to  read  as  follows: 

§22.926  Maps. 

Maps  required  to  be  filed  by  rules  in 
subpart  K  of  this  part  must  meet  the 
requirements  of  this  section.  Maps  on  a 
scale  of  1:250.000  must  be  submitted  in 
duplicate,  except  for  system  information 
update  maps  required  by  §  22.925,  which 
must  be  submitted  in  triplicate.  Maps 
must  be  submitted  for  each  market  into 
which  the  CGSA  extends,  even  if  de 
minimis,  showing  the  extension  area  in 
the  adjacent  market  marked  and 
labeled  for  the  adjacent  maiicet  Maps 
must  be  clear  and  legible,  and  must: 

(a)  Be  on  a  scale  of  1:250,000,  except 
as  otherwise  provided  in  this  part; 

(b)  Include  an  effective  date  (the  date 
when  the  CGSA  and  cell  site  depictions 
were  drawn  on  the  map  by  the  cellular 
carrier),  to  be  used  to  determine,  when 
several  maps  for  a  system  are  on  file  at 
the  Conunission,  which  map  is  the  most 
recent 

(c)  Have  the  scale,  latitude  and 
longitude  clearly  indicated; 

(d)  Have  a  clear  legend  identifying  the 
CGSA,  the  MSA  or  RSA  boundary,  any 
service  area  boundaries,  and  any  other 
featiu'es  relevant  to  the  cellular  system; 

(e)  Show  the  entire  CGSA  and  the 
entire  MSA  or  RSA  or  releveuit  portions 
thereof,  and  the  composite  outer  service 
area  boundary,  in  any  portions  where 
the  CGSA  deviates  from  it 

(f)  Have  all  cell  sites  plotted. 

20.  Section  22.930  is  amended  by 

revising  paragraph  (d)  to  read  as 
follows: 

§  22.930  Special  provisions  for  alternative 
cellular  technologies  and  auxIHary  services. 
*  «  *  *  * 

(d)  The  CGSA  of  cellular  systems  is 
determined  on  the  basis  of  cellular 
facilities  only  (see  §  22.903). 
Furthermore,  the  service  areas  of 
auxiliary  service  facilities  must  be 
totally  contained  within  the  CGSA. 
Service  area  of  auxiliary  service 
facilities  does  not  count  toward  the 
construction  requirement  of  §  22.43(c). 

*  *  *  *  « 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  92-B860  Filed  4-16-92;  8:45  am] 
WLUNQ  C006 


DEPARTMENT  OF  TRANSPORTATION 

Fedoral  Highway  Administration 

49  CFR  Part  383 

[FHWA  Dodcet  No.  MC-92-21] 

Commercial  Driver’s  License;  Waiver 
for  Farm*Reiated  Service  Industries; 
Final  Disposition 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  final  disposition. 

summary:  The  FHWA  is  allowing 
limited  waivers  from  49  CFR  part  383  for 
certain  employees  of  custom  harvesters, 
farm  retail  outlets  and  suppliers,  agri¬ 
chemical  businesses,  and  livestock 
feeders.  The  FHWA  is  authorizing  the 
States  to  waive,  at  their  option,  these 
employees  from  the  CDL  knowledge  and 
skill  testing  requirements,  and  issue 
these  employees  restricted  CDLs  for  a 
seasonal  period  or  periods  not  to  exceed 
a  total  of  180  days  in  any  12-month 
period,  subject  to  certain  conditions. 

The  FHWA  has  determined  that  this 
grant  of  limited  waiver  authority  would 
not  be  contrary  to  the  public  interest 
and  would  not  diminish  the  safe 
operation  of  commercial  motor  vehicles. 
EFFECTIVE  DATE:  April  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jill  L  Hochman,  Office  of  Motor 
Carrier  Standards,  (202j  366-4001,  or  Mr. 
Raymond  W.  Cuprill  or  Mr.  Eric 
Kuwana,  Office  of  the  Chief  Counsel, 
HCC-20,  (202)  366-0834,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington.  DC  20590-0001,  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.,  e.t„ 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Commercial  Driver’s  License 
(CDL)  regulations,  issued  pursuant  to  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  ((title  XII.  Pub.  L  99-570, 100  Stat. 
3207,  3207-170)  (49  app.  U.S.C.  2701  et 
seg. )),  are  found  at  49  CFR  part  383 
(1991).  Section  383.23  of  the  regulations 
sets  forth  the  general  rule  that,  effective 
April  1, 1992,  no  person  shall  operate  a 
commercial  motor  vehicle  unless  such 
person: 

(1)  Has  taken  and  passed  a  knowledge 
test  and,  if  applicable,  a  skills  test, 
which  meets  Federal  standards,  and 

(2)  Possesses  a  CDL,  which  is 
evidence  of  having  passed  the  required 
tests.  These  Federal  standards  ensure 
that  drivers  of  a  commercial  motor 
vehicle:  (1)  Have  a  single  driver's 
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license  and  a  single  driving  record,  (2) 
are  tested  for  the  knowledge  and  skills 
needed  to  drive  a  vehicle  representative 
of  the  vehicle  that  they  will  be  licensed 
to  drive,  and  (3)  are  disqualified  horn 
driving  a  commercial  vehicle  when 
convicted  of  certain  criminal  or  traffic 
violations.  Drivers  who  will  be  operating 
commercial  vehicles  that  haul 
hazardous  materials  are  also  required  to 
take  and  pass  specialized  tests  to  obtain 
speciHc  endorsements  to  their  licenses. 

Accordingly,  as  of  April  1, 1992, 
drivers  of  commercial  motor  vehicles 
must  have  a  CDL.  The  term  commercial 
motor  vehicle  (CMV)  is  deflned  to 
include,  a  motor  vehicle: 

(1)  With  a  gross  combination  weight 
rating  of  26,001  or  more  pounds  inclusive 
of  a  towed  unit  with  a  gross  vehicle 
weight  rating  of  more  than  10,000 
pounds;  or 

(2)  With  a  gross  vehicle  weight  rating 
of  26,001  or  more  pounds;  or 

(3)  Designed  to  transport  16  or  more 
passengers,  including  the  driver,  or 

(4)  Used  in  the  transportation  of 
quantities  of  hazardous  materials  which 
require  the  vehicle  to  be  placarded 
under  the  Hazardous  Materials 
Transportation  Regulations  (49  CFR  part 
172,  subpart  F).  49  CFR  383.5  (1991). 

CDL  Waivers 

Section  12013  of  the  Commercial 
Motor  Vehicle  Safety  Act  of  1988  (the 
Act)  authorizes  the  Secretary  of 
Transportation  to  waive  any  class  of 
drivers  or  vehicles  from  any  or  all  of  the 
provisions  of  the  Act  or  the 
implementing  regulations  if  the 
Secretary  determines  that  the  waiver  is 
not  contrary  to  the  public  interest  and 
does  not  diminish  the  safe  operation  of 
commercial  vehicles.  The  Secretary  has 
delegated  his/her  waiver  authority  to 
the  FHWA  Administrator  pursuant  to  49 
CFR  1.48(v).  The  regulatory  procedures 
governing  the  issuance  of  waivers  are 
found  at  49  CFR  383.7  (1991). 

The  Federal  Highway  Administration 
(FHWA)  has  granted  a  CDL  waiver  to 
military  personnel  operating  military 
vehicles  and  has  authorized  the  States 
to  exclude  certain  farmers  and 
firefighters  in  implementing  the  CDL 
regulations.  See  53  FR  37313,  September 
26, 1988.  With  respect  to  farmers,  the 
States  were  authorized  to  exempt 
drivers  of  farm  vehicles  which  are: 

(1)  Controlled  and  operated  by  a 
farmer; 

(2)  Used  to  transport  either 
agricultural  products,  farm  machinery, 
or  farm  supplies  to  or  fixim  a  farm; 

(3)  Not  used  in  the  operations  of  a 
common  or  contract  motor  carrier;  and 

(4)  Used  within  150  miles  of  the 
person’s  farm.  In  this  notice  we  will 


refer  to  this  grant  of  waiver  authority  to 
the  States  as  the  “farm  waiver.” 

Petitions  * 

The  FHWA  was  requested  to 
reconsider  its  previous  determinations 
concerning  the  petition  for  CDL  waivers 
filed  by  custom  harvesters,  farm  retail 
outlets  and  suppliers,  and  agri-chemical 
businesses.  Livestock  feeders  also 
requested  similar  consideration.  In 
addition,  the  FHWA  received  many 
comments  requesting  relief  from  the 
CDL  requirements  for  these  farm-related 
service  industries  in  response  to  the 
regulatory  review  notice  published  by 
the  Department.  See  57  FR  4744, 

February  7, 1992  (OST  Notice  92-1; 
FHWA  Docket  92-12).  This  notice 
requested  public  comment  on 
unnecessary  or  burdensome  regulations 
that  impede  economic  growth  or  impose 
needless  cost  on  small  businesses. 
Copies  of  these  petitions  have  been 
included  as  supplemental  information  in 
the  docket. 

These  farm-related  service  industries 
contended  that  the  granting  of  a  CDL 
waiver  for  their  employees  would  not 
diminish  highway  safety  because  these 
employees  are  involved  in 
transportation  activities  to  no  greater 
extent  than  farmers,  which  are  seasonal 
and  mostly  limited  to  secondary,  rural 
roads  wit^  close  proximity  of  farms. 
Information  was  presented  that  the 
agricultural  sector  has  an  outstanding 
safety  record  when  compared  to  the 
transportation  industry  as  a  whole. 
These  industries  also  claimed  that  the 
costs  imposed  by  the  CDL  regulations 
would  clearly  outweigh  the  expected 
safety  benefits.  They  stated  that 
imposition  of  the  CDL  requirements  on 
their  industries  would  create  significant 
operational  and  financial  burdens  due  to 
the  seasonal  nature  of  the  agricultural 
business,  where  only  a  small  pool  of 
workers  is  available  to  assist  during  the 
periods  of  high  business  demand. 

Drivers  are  l^d  to  transport 
agricultural  products  during  “peak 
seasons,”  such  as  the  short  planting  and 
harvest  seasons,  and  consequently, 
many  of  these  employees  are  high 
school/college  students  and  retired  farm 
workers.  These  industries  cannot  afford 
the  overhead  of  maintaining  an 
exclusive  work  force  of  full-time 
commercial  drivers,  nor  would  such  a 
work  force  be  needed  because 
transportation  is  incidental  to  their 
primary  business  purpose.  They 
asserted  that  imposition  of  the  CDL 
requirements  would  increase 
agricultural  transportation  costs  and 
result  in  higher  farm  production  costs 
and  consumer  prices. 


Response  to  Notice 

On  March  16,  the  FHWA  published  a 
notice  of  its  intent  to  grant  limited 
waivers  to  farm-related  service 
industries.  56  FR  9100.  The  agency 
established  a  ten-day  comment  period  in 
order  to  reach  a  final  disposition  of  the 
proposal  by  the  April  1, 1992,  deadline 
for  the  CDL  program.  If  the  final 
disposition  was  favorable  to  the 
petitioners,  this  would  allow  States  to 
grant  relief  to  the  extent  that  they 
possess  the  administrative  discretion  to 
act  immediately. 

By  close-of-business  on  March  26,  the 
end  of  the  comment  period  for  this 
notice,  the  FHWA  had  received  a  total 
of  1371  responses  to  this  docket.  Table  1 
breaks  down  these  comments  by 
respondent  class. 

Table  1.— Respondents  to  the  Notice 
OF  Farm-Related  Service  Industry 
Waivers,  By  Category 

Designated  farm-related  service  industry 

firms  and  associations .  *1016 

Other  agricultural  sector  firms  and  associa¬ 
tions . . — .  83 

State,  local,  and  Federal  agencies  and  as- 

sodatiorrs . . .  34 

Transportatioa  public  interest  and  trade  as¬ 
sociations . . . 16 

Members  of  both  houses  of  Congress  (total 
signatures) . 222 

Total  respondents - - 1371 

*  In  adcfition,  267  farm-related  industry  firms  and 

assodatiooa  responded  to  FHWA  Docket  MC-92- 

12. 

Farm-Related  Service  Industry  Firms 
and  Associations 

Of  the  122  custom  harvesters  who 
commented,  115  voiced  dissatisfaction 
with  the  exclusion  of  Group  A  vehicles 
from  the  scope  of  the  waiver  seven 
indicated  support  for  the  waiver  as 
proposed. 

Farm  retail  suppliers  and  agri¬ 
chemical  businesses  supplied  880 
responses,  of  which  852  supported  the 
waiver  as  written.  The  remainder 
suggested  a  veuiety  of  expansions  of  the 
waiver  provisions;  one  firm  opposed  the 
waiver. 

Three  feedyard  firms  voiced  support 
for  the  waiver,  but  asked  that  it  be 
extended  to  their  full-time  employees  as 
well. 

Eleven  associations  of  farm-related 
service  industries  responded,  of  which 
10  supported  the  proposed  waiver. 

These  associations  suggested  various 
expansions  of  the  waiver  to  include 
Group  A  vehicles,  vehicles  of  husbandry 
when  towed,  intracompany  transfers  of 
grain,  raw  grain  dealers,  commercial 
feed  mills,  and  waivers  of  physical 
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examinations  and  drug  tests  for 
employees. 

Other  agiiciiltural  sector  respondents 

Twenty  comments  from  farming  and 
ranching  associations  favored  the 
waiver  with  such  expansions  as  Group 
A  vehicles,  blanket  waivers  for  custom 
harvesters,  aviation  fuel,  gasoline,  and 
propane,  and  full-time  employees  of  the 
farm-related  service  industries. 

Fifty-two  agricultural  aviation 
concerns  and  groups  wished  to  include 
aviation  fuel  and  remote  landing  sites  in 
the  waiver's  scope. 

Three  additional  groups — food 
processors  (2  responses),  cotton  ginners 
(8  responses),  and  one  well-diggij^ 
firm — requeued  inclusion  in  the 
FHWA's  enumeration  of  farm-related 
service  industries  so  that  their 
employees  would  be  eligible  for  the 
limited  waiver. 

State  and  Local  agencies  and 
Associations 

Twenty  State  motor  vehicle 
departments  and  the  American 
Association  of  Motor  vehicle 
Administrators  responded  negatively  to 
the  proposal.  Examples  of  their 
objections  include  the  following: 

(1)  Seasonal  employees  are  drawn 
from  the  younger  and  older  members  of 
the  driving  population,  have  less 
experience  and  pose  a  greater  safety 
risk  than  full-time  personnel,  and  thus 
should  undergo  Q9L  testing. 

(2)  The  waiver  itself,  and  particularly 
the  inclusion  of  two  hazardous  materials 
in  the  waiver,  is  detrimental  to  safety; 
the  FHWA  will  not  be  able  to  make  the 
required  determination  as  a  result. 

(3)  The  waiver  will  attract  the  poorest 
drivers  to  farm-related  service  industry 
employment. 

(4)  Without  a  mileage  restriction,  the 
waiver  could  be  abused  for  use  in  long- 
haul  transportation  to  and  from  farms. 

(5)  The  short  comment  period  obviates 
proper  comment  from  States  and 
highway  safety  organizations. 

(6)  Giving  the  States  the  option  to 
grant  waivers  places  control  in  the 
hands  of  State  legislatures. 

(7)  Under  the  waiver,  a  person  could 
go  from  job  to  job  and  be  a  “full  time 
seasonal"  driver. 

Of  the  thirteen  other  comments  from 
State,  local,  and  Federal  agencies,  eight 
supported  the  waiver  concept  with 
various  modifrcations,  emd  frve 
(primarily  law  enforcement  agencies) 
opposed  it  The  proponents  included  the 
Governor  of  Indiana,  who  wishes  to 
make  the  waiver  analogous  to  the 
existing  farm  waiver  provisions,  with  a 
relaxation  of  the  distance  limit  for 
custom  harvesters  and  tighter 


restrictions  on  hazardous  materials 
transport.  The  U.S.  Department  of 
Agriculture  suggested  thakvehicle  Group 
A  be  waived. 

Transportation.  Public  Interest,  and 
Trade  Entities  and  Assodations 

The  motor  carrier  industry — including 
eleven  trucking  associations  and  the 
Teamsters'  Union — expressed 
unanimous  opposition  to  the  waiver,  for 
many  of  the  same  reasons  adduced  by 
the  State  motor  vehicle  departments. 
Other  points  made  by  the  motor  carrier 
industry  include: 

(1)  The  waived  hazardous  materials 
pose  unacceptable  safety  risks,  and  bulk 
transportation  of  diesel  friel  sho’dd  meet 
a  high  standard  of  driver  competence. 

(2)  The  waiver  is  too  broad. 

Wo  public  interest  organizations  and 
one  trade  association  raised  similar 
arguments.  In  addition,  a  public  utility 
association  suggested  that  public  utility 
drivers  be  waived. 

Members  of  Both  Houses  of  Congress 

The  FHWA  received  petitions  and 
letters  pertaining  to  this  waiver  diat 
contain  222  signatures  of  U.S. 
Representatives  and  Senators.  All  but 
one  of  these  comments  supported  the 
waiver  as  proposed  or  widi  expansions. 

The  FHWA  Determinatioo 

In  order  to  grant  any  waivers  from  the 
CDL  program,  the  Administrator  must 
determine  that  such  waivers  are  not 
contrary  to  the  public  interest  and  do 
not  diminish  the  safe  operation  of 
conunercial  motor  vehicles,  as  required 
by  49  app.  U.S.C.  2711.  To  the  extent  the 
comments  seek  to  expand  waiver 
authority  beyond  that  which  was 
originally  proposed,  they  are  rejected. 

Public  Interest 

The  FHWA  finds  that  it  is  not 
contrary  to  the  public  interest  to  enable 
States  to  relieve  the  burdens  of  small 
agricultural  businesses  operating  in 
local  areas  by  waiving  the  knowledge 
and  skills  testing  for  COL  applicants, 
subject  to  the  conditions  set  forth 
herein.  As  expressed  in  FHWA 
decisions  oh  previous  waiver  petitions, 
it  was  the  FHWA's  intent  to  prevent  a 
flood  of  waivers  that  eould  dilute  the 
obvious  benefits  of  the  CDL  program. 
Now  that  the  CDL  program  is  fully  in 
effect,  the  pubhc  interest  in  preventing 
the  proliferation  of  individualized 
waivers  has  been  achieved.  The 
businesses  eligible  for  waivers  operate 
in  much  the  same  manner  as  small 
farmers,  for  whom  relief  was  granted  in 
a  notice  published  on  September  26. 
1988  (53  FR  37313).  They  employ 
transient  workers  on  a  relatively 


temporary  basis  diring  peak  seasons 
where  the  urgency  of  planting,  tending, 
harvesting  crops,  or  feeding  livestock  is 
most  apparent  The  ability  to  employ 
drivers  under  the  existing  CDL 
requirements  is  diminished  because  of 
the  cost  in  terms  of  fees  and  the  time 
required  to  prepare  for  and  take  the 
prescribed  knowledge  and  skills  tests.  It 
is  not  contrary  to  the  public  interest  to 
allow  States  to  relieve  the  burdens 
associated  with  these  tests,  provided 
restrictions  are  imposed  which  assure 
that  the  safety  objectives  of  the 
regulations  are  achieved.  Moreover,  this 
action  is  consistent  with  the  objectives 
outlined  in  the  President's  memorandum 
of  January  28  to  Federal  agencies  on  the 
subject  of  reducing  unnecessary  burdens 
of  government  regulations. 

Safety 

In  previous  decisicms  denying  waiver 
applications  from  farm  related  service 
entities,  it  was  detennined  that 
petitioners  were  unable  to  overcome  the 
burden  of  establishing  the  absence  of 
any  adverse  impact  on  safety.  The 
FHWA  recognizes  that  it  is  its  burden  to 
find  no  diminution  in  the  safe  operation 
of  commercaal  motor  vehicles  before 
granting  any  waivers.  The  FHWA  has 
determined  that  any  increased  safety 
risks  can  be  eliminated  by  imposing  the 
restrictions  discussed  in  detail  below.  In 
making  previous  decisions  concerning 
the  granting  of  waivers  to  drivers  in  the 
agricultural  industries  included  in  this 
notice,  the  FHWA  did  not  consider  the 
restrictions  which  both  retain  the  CDL 
feature  of  removing  drivers  with  unsafe 
records  from  the  road  while  at  the  same 
time  placing  more,  stringent  conditions  in 
place  of  the  testing  requirements.  With 
these  restrictions,  the  FHWA  finds  that 
waiving  the  knowledge  and  skills  tests 
for  applicants  described  in  this  notice 
would  not  diminish  the  safe  operation  of 
commercial  motor  vehicles. 

Discussion  of  Safety  Restrictions 

The  conditions  under  which  restricted 
CDLs  will  be  issued  by  the  States  are 
discussed  below: 

Driving  History 

Several  of  the  comments  to  the  docket 
expressed  concerns  about  allowing 
inexperienced,  transient  or  young 
drivers  to  operate  CMVs  without 
proving  their  full  qualification  by 
passing  the  CDL  tests.  For  example,  the 
American  Trucking  Associations  alleged 
that  “a  driver  could  obtain  this 
restricted  CDL  even  if  he  has  a  bad 
driving  record."  Similarly,  the  Ohio 
Department  of  Highway  Safety 
expressed  concern  about  “the  potential 
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of  abuse  of  the  system  being  proposed 
because  of  the  ability  of  drivers  who  are 
unable  to  pass  the  CDL  general 
knowledge  and  skills  test  requirements 
taking  the  option  of  obtaining  a 
‘restricted  CDL’  pursuant  to  diis 
proposed  waiver.” 

To  address  the  safety  concerns  stated 
in  the  comments,  only  drivers  with  good 
driving  records  will  be  eligible  to 
receive  a  restricted  CDL  Drivers  who 
have  not  held  any  motor  vehicle 
operators  licenses  for  at  least  one  full 
year  will  not  be  eligible  for  this  waiver, 
under  any  circiunstances.  Drivers  who 
have  between  one  and  two  years  of 
driving  experience  must  demonstrate  the 
good  record  requirements  for  their  entire 
driving  history.  Drivers  with  more  than 
two  years  of  ^ving  experience  must 
meet  the  good  record  requirements  for 
the  two  most  recent  years.  Similar  to  49 
CFR  383.77(a),  the  good  record  criteria 
are: 

(1)  No  multiple  licenses; 

(2)  No  driver’s  license  suspensions, 
revocations,  or  cancellations  of  any 
kind; 

(3)  No  convictions  in  any  type  of 
motor  vehicle  for  driving  under  the 
influence  of  alcohol  or  drugs,  leaving  the 
scene  of  an  accident,  or  committing  any 
felony  involving  a  motor  vehicle; 

(4)  No  convictions  whatsoever  (in  any 
type  of  motor  vehicle  for  serious  traffic 
violations  (i.e.,  speeding  at  15  miles  per 
hour  greater  than  the  posted  limit; 
reckless  driving;  improper  or  erratic  lane 
changes;  following  too  closely);  this 
represents  a  higher  standard  than  that 
required  in  49  CFR  383.77(a);  and 

(5)  No  convictions  for  accident- 
connected  traffic  law  violations,  and  no 
record  of  at-fault  accidents. 

The  good  record  requirements  as 
preconditions  to  receive  a  restricted 
CDL  will  substantially  contribute  to  the 
assurance  that  the  waiver  will  not 
adversely  affect  the  safety  of 
commercial  vehicle  operations. 

Time  Limit 

Many  commenters  who  opposed  the 
proposed  waiver  were  concerned  that 
the  restricted  CDL  holders  could  operate 
CMVs  year  round.  To  reduce  exposure 
and  potential  risk  and  to  preserve  the 
single  license  concept,  restricted  CDLs 
will  have  the  same  renewal  cycle  as  an 
unrestricted  CDL  but  must  be  limited  to 
the  seasonal  period  or  periods  as 
defined  by  the  State  of  licensure; 
provided,  the  total  number  of  calendar 
days  in  any  12-month  period  for  which 
the  restricted  CDL  is  valid  does  not 
exceed  180.  If  a  State  elects  to  provide 
for  more  than  one  seasonal  period,  the 
restricted  CDL  is  valid  for  CMV 
operation  only  during  the  currently 


approved  season,  and  must  be 
revalidated  for  each  successive  season. 
The  good  driving  record  must  be 
confirmed  prior  to  any  renewal  or 
revalidation.  The  restricted  CDL  will 
serve  as  an  operator’s  license  for 
vehicles  other  than  CMVs.  The  seasonal 
restriction  will  be  coded  on  the 
restricted  CDL  with  a  time  fiame  for 
authorized  CMV  use  so  that  it  can  be 
easily  recognized  by  enforcement 
officials. 

By  incorporating  the  time  limit 
restriction,  FHWA  believes  that  States 
will  be  able  to  ensure  that  qualifying 
farm  related  service  industry  employees 
will  be  accommodated  only  when 
necessary  to  meet  peak  agricultural 
demands  and  other  agricultural  needs. 
States  must  subject  each  restricted  CDL 
holder  to  the  driver  history  review 
discussed  above  at  each  repeat 
validation  or  issuance  to  ensure  the 
applicant  maintains  a  good  driving 
record.  The  drivers  covered  by  this 
waiver  will,  in  fact,  undergo  more 
frequent  scrutiny  and  meet  more 
stringent  record  requirements  than 
holders  of  unrestricted  CDLs.  The 
FHWA  believes  that  the  time  limit,  in 
conjunction  with  the  other  requirements 
identified  herein,  will  constitute  an 
effective  and  practical  substitute  for 
knowledge  and  skills  testing  for  the 
specific  circumstances  and  drivers 
covered  by  this  action.  Accordingly,  the 
safety  of  commercial  motor  vehicle 
operations  will  not  be  diminished. 

Vehicles  Covered 

Many  commenters,  including  the 
custom  harvesters,  voiced 
dissatisfaction  with  the  exclusion  of 
Group  A  vehicles  fiom  the  proposed 
scope  of  the  waiver.  The  FHWA 
continues  to  believe  that  it  is  necessary 
to  require  that  drivers  who  operate 
heavier,  more  complex  vehicles  take  the 
knowledge  and  skills  tests.  Therefore, 
operation  of  the  Group  A  vehicles  will 
continue  to  be  excluded  from  the  scope 
of  this  waiver.  Accordingly,  the 
restricted  CDL  will  authorize  the 
transportation  of  the  products  listed 
below  in  motor  vehicles  included  in  CDL 
Vehicle  Groups  B  or  C  only  (49  CFR 
383.91). 

Products  Covered 

Several  commenters  to  the  docket 
suggested  that  the  proposed  waiver 
could  allow  unqualified  drivers  to 
operate  CMVs  which  would  be  laden 
with  large  quantities  of  hazardous 
materials.  For  example,  the  American 
Trucking  Association  said  “(D)rivers  of 
vehicles  transporting  diesel  fuel  would 
be  exempt  from  testing.  This  product  is  a 
hazardous  material  that  is  transported 


in  bulk,  and  the  bulk  transportation  of  a 
hazardous  fuel  should  be  held  to  a  high 
standard.”  Citizens  for  Reliable  and 
Safe  Highways  stated  that  unrestricted 
CDL  holders  "*  *  *  can  haul,  for 
example,  enormous  quantities  of  both 
EPA  placarded  and  non-placarded 
agrichemicals  *  * 

In  consideration  of  these  comments, 
restricted  CDL  holders  will  be 
constrained,  for  transport  of  hazardous 
materials,  to  operating  CMVs  which 
carry  only  limited  quantities  of  two 
commodity  types:  Diesel  fuel  and 
fertilizers  (i.e.,  plant  nutrients). 

The  FHWA  understands  that,  of  the 
designated  farm  related  service 
industries,  the  custom  harvesters  use  the 
largest  amoimt  of  diesel  fuel  on  a  daily 
basis.  Custom  harvesters  ordinarily 
work  in  units  of  six  combines  or  less, 
each  of  which  holds  150  gallons  of  diesel 
fuel.  Thus,  custom  harvester  fueling 
needs  are  in  the  range  of  450  to  900 
gallons  per  delivery.  Therefore  the 
FHWA  is  limiting  &e  quantity  of  diesel 
fuel  transportable  under  this  waiver  to 
1000  gallons  or  less.  This  will  exclude 
from  the  waiver  large  shipments  of 
diesel  fuel. 

With  respect  to  fertilizers,  we 
understand  that  the  most  commonly 
used  fertilizers  requiring  placards  are 
anhydrous  ammonia  (transported  as  a 
liquid)  and  ammonium  nitrate  (a  solid) 
For  anhydrous  ammonia,  the  current 
regulations  at  173.315(m)  permit  the 
transportation  of  this  type  fertilizer  in 
non-specification  containers  if  such 
containers  have  capacities  of  3000 
gallons  or  less  and  meet  certain  other 
requirements.  Accordingly,  the  FHWA 
will  permit  restricted  CDL  holders  to 
transport  anhydrous  ammonia  and  other 
types  of  liquid  fertilizers  in  vehicles  or 
implements  of  husbandry  with  total 
capacities  of  3000  gallons  or  less  (i.e.,  in 
Group  B  or  C  vehicles). 

The  Hazardous  Materials  Regulations 
classify  the  most  commonly  used 
placarded  solid  fertilizer,  ammonium 
nitrate,  as  an  ’’oxidizer,”  and  the  rules 
for  its  transportation  do  not  vary  with 
the  amounts  carried  over  the  placarding 
threshold.  Therefore,  the  FHWA 
believes  that  this  waiver  need  not  place 
any  special  limits  on  the  quantities  of 
solid  fertilizers  carried,  beyond 
generally  preventing  holders  of 
restricted  CDLs  fit)m  driving  any  Group 
A  vehicles.  FHWA  understands  that 
solid  fertilizers  requiring  placarding  are 
transported  to  farms  in  amoimts  ranging 
from  12,000  to  16,000  pounds;  such 
amoimts  as  these  can  be  readily 
accommodated  in  Group  B  and  C 
vehicle  configurations  available  to 
drivers  covered  by  this  waiver. 
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Because  the  hazards  associated  with 
ammonium  nitrate  increase  greatly 
when  it  is  mixed  with  an  organic 
substance,  the  terms  of  the  waiver  shall 
prohibit  any  holder  of  a  restricted  CDL 
from  transporting  a  placarded  solid 
fertilizer  that  is  mixed  with  any  organic 
substance.  In  any  case,  this  waiver  shall 
not  exempt  compliance  with  the 
Department's  hazardous  materials 
regulations. 

Other  groups  suggested  adding 
hazardous  piquets,  such  as  aviation 
fuel,  gasoU^,  pesticides  and  propane  to 
the  products  which  restricted  CDL 
holders  could  transport.  The  FHWA 
continues  to  believe  that  these  products 
pose  too  great  a  safety  risk  to  be 
subsumed  under  this  waiver.  Drivers 
transporting  aU  placarded  hazardous 
materials  products  other  than  diesel  fuel 
and  fertilizers  will  be  required  to  pass 
the  knowledge  and  skills  tests. 

Transpoftatfam  Coveted 

Another  area  of  concern  expressed  by 
the  commenters  who  opposed  the 
waivdr  was  die  lack  of  any  mileage  limit 
on  the  use  of  restricted  CDLs.  Many 
suggested  placing  mileage  limits  on  the 
waiver  to  ensure  that  it  would  be  limited 
to  localized  operations  within  specific 
ge^aphic  areas. 

Ine  FHWA  concurs  and,  therefore,  is 
including  a  mileage  limit  on  the  use  of 
restricted  CDLs  to  assure  that  the 
waiver  responds  to  strictly  local 
transportation  needs.  A  restricted  CDL 
driver  may  only  be  permitted  to  operate 
CMVs  within  ISO  miles  of  the 
employer's  place  of  business  or  the  farm 
currently  being  served. 

Industries  Co'/ered 

Many  commenters  to  the  docket 
suggested  expanding  the  scope  of  the 
waiver  to  ad^tional  industries,  such  as 
farm  equipment  suppliers,  utilities,  or 
cotton  ginning  services.  These 
industries,  however,  were  not  intendeil 
to  be  included  in  the  proposed  waiver 
and  are  not  included  here.  The  FHWA 
believes  that  such  an  expansion  is 
beyond  the  scope  of  this  action. 
Furthermore,  the  designated  industries — 
custom  harvesters,  farm  retail  outlets 
and  suppliers,  agri-chemical  businesses, 
and  livestock  fevers — are  easily 
identifiable  and  traditionally  serve  most 
of  the  small  agricultural  businesses  and 
farms.  Therefore,  use  of  the  restricted 
CDL  to  drive  a  CMV  in  activities  not 
related  to  employment  in  these 
desi^ated  industries  will  be  grounds  for 
revocation. 

Summary  of  Waiver  Authority 

States  may.  at  their  discretion,  waive 
the  required  knowledge  and  skills  tests 


and  issue  restricted  CDLs  to  employees 
of  farm-related  service  industries,  as 
designated  above,  subject  to  the 
restrictions  hereia  A  restricted  CDL 
issued  pursuant  to  this  waiver  authority 
shall  meet  all  the  requirements  of  the 
CDL  regulations.  49  CFR  part  383,  except 
for  the  knowledge  and  skills  tests.  A 
restricted  CDL  issued  pursuant  to  this 
waiver  authority  shall  be  accorded  the 
same  reciprocity  as  a  CDL  meeting  ail  of 
the  requirements  of  49  CFR  part  383.  The 
restrictions  imposed  on  the  issuance  of 
restricted  CDLs  are  not  intended  to  limit 
a  person's  use  of  it  in  a  non-CMV  during 
either  validated  or  non-validated 
periods,  nor  is  it  intended  to  ai^ect  a 
State's  power  to  administer  its  driver 
license  program  for  operators  of  vehicles 
other  than  CMVs. 

The  restrictions  which,  in  effect 
substitute  for  the  knowledge  emd  skills 
tests,  are  as  follows: 

(1)  Applicants  must  have  a  "good 
driving  record”  in  accordance  with  49 
CFR  383.77.  Drivers  who  have  not  held 
any  motor  vehicle  operators  license  for 
at  least  one  year  will  not  be  eligible  for 
this  waiver.  Drivers  who  have  between 
one  and  two  years  of  driving  experience 
must  demonstrate  the  "good  record" 
requirements  for  their  entire  driving 
history.  Drivers  with  more  than  two 
years  of  driving  experience  must  meet 
the  "good  record"  requirements  for  the 
two  most  recent  years. 

(2)  Restricted  CDLs  will  have  the 
same  renewal  cycle  as  an  unrestricted 
CDL,  but  must  be  limited  to  the  seasonal 
period  or  periods  as  deffned  by  the  State 
of  licensure;  provided,  the  total  number 
of  calendar  days  in  any  12-month  period 
for  which  the  restricted  CDL  is  valid 
does  not  exceed  180.  If  a  State  elects  to 
provide  for  more  than  one  seasonal 
period,  the  restricted  CDL  is  valid  for 
CMV  operation  only  during  the  currently 
approved  season,  and  must  be 
revalidated  for  each  successive  season. 
The  good  driving  record  must  be 
confinned  prior  to  any  renewal  or 
revalidation. 

(3)  Restricted  CDL  holders  are  limited 
to  operating  Group  B  and  C  vehicles,  as 
described  49  CFR  part  383; 

(4)  Restricted  CDL  holders  may  not 
drive  vehicles  carrying  any  placarded 
quantities  of  hazardous  materials, 
except  for  diesel  fuel  in  quantities  of 
1000  gallons  or  less;  liquid  fertilizers 
(i.e.,  plant  nutrients)  in  v^cles  or 
implements  of  husbandry  with  total 
capacities  of  3.000  gallons  or  less;  and 
solid  fertilizers  (Le..  solid  plant 
nutrients)  that  are  not  transported  with 
any  organic  substance. 

(5)  Restricted  CDL  holders  may  not 
operate  a  commercial  motor  vehicle 
beyond  ISO  miles  from  the  place  of 


business  or  the  farm  currently  being 
served. 

(Title  XII  of  Pub.  L.  99-57a  100  Stat.  3207-170: 
49  U.S.C.  3102;  49  App.  U5.C.  2505;  49  CFR 
1.48.:  49  CFR  383.7.;  23  U.S.C.  315) 

Issued  on:  April  13, 1992. 

T.D.  Larson, 

Administrator. 

(FR  Doc.  92-8897  Piled  4-15-82: 10:00  ani| 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  89-18;  Notice  8] 

RIN  2127-AE45 

Federal  Motor  Vehicle  Safety 
Standards;  Glazing  Materiais 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 

action:  Final  rule;  response  to  petition 
for  reconsideration. 

summary:  On  March  27. 1991,  NHTSA 
published  a  final  rule  which  amended 
Safety  Standard  No.  205,  Glazing 
Materials,  to  specify  specimen  clamping 
of  glass-plastic  glazing  (glazing  with  one 
or  more  layers  of  glass  and  a  layer  of 
plastic  on  the  surface  facing  the  vehicle 
interior)  for  Teat  26.  In  Test  26,  a  five 
pound  ball  is  dropped  onto  specimens  of 
glazing  material  to  determine  whether 
the  material  has  satisfactory  penetration 
resistance.  In  response  to  a  petition  for 
reconsideration  fiom  Ford,  ffiis  final  rule 
amends  Standard  No.  20S  to  permit,  at 
the  option  of  the  manufacturer, 
specimen  clamping  of  glass-plastic 
glazing  in  two  other  drop  tests.  Test  9 
(that  determines  the  behavior  of  the 
glazing  under  impact  from  a  smalL  hard 
object)  and  Test  12  (that  determines 
whether  the  glazing  has  a  certain 
minimum  strength  and  is  properly 
made). 

DATES:  The  amendments  in  this  final 
rule  are  effective  May  18. 1992.  Petitions 
for  reconsideration  of  tliis  final  rule 
must  be  filed  by  May  18, 1992. 

ADDRESSES:  Petitions  for 
reconsideration  should  refer  to  the 
above  docket  and  notice  numbers  and 
be  submitted  to  the  following: 
Administrator,  room  5220,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW.,  Washington. 

DC  20590.  It  is  requested  that  10  copies 
be  submitted.  ^ 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Garke  Harper,  Office  of  Vehicle 
Safety  Standard  NRM-12,  room  5320, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street.  SW., 
Washington,  DC  20590  (202-366-2264). 
SUPPLEMENTARY  INFORMATION:  Safety 
Standard  No.  205,  Glazing  Materials, 
speciHes  requirements  for  glazing 
materials  that  are  used  in  motor 
vehicles.  The  standard  specifies  a 
number  of  performance  tests  which  must 
be  met  by  various  types,  or  items,  of 
glazing  materials: 

On  March  27, 1991,  NHTSA  published 
in  the  Federal  Register  (56  FR  12669)  a 
final  rule  to  specify  specimen  clamping 
of  glass-plastic  glazing  (glazing  with  one 
or  more  layers  of  glass  and  a  layer  of 
plastic  on  the  surface  facing  the  vehicle 
interior)  for  Test  26.  In  Test  26,  a  five 
poimd  ball  is  dropped  onto  specimens  of 
glazing  material  to  determine  whether 
the  material  has  satisfactory  penetration 
resistance. 

The  rulemaking  concerning  clamping 
was  one  of  a  number  of  steps  that 
NHTSA  has  taken  to  facilitate  the  use  of 
glass-plastic  glazing,  whidi  can  reduce 
the  risk  of  lacerative  injuries  in  crashes. 
The  agency  first  permitted  the  use  of 
glass-plastic  glazing  in  areas  requisite 
for  driving  visibility  in  a  final  rule 
published  in  the  Federal  Register  (48  FR 
52061)  on  November  16, 1983. 

NHTSA  initiated  the  rulemaking 
concerning  clamping  in  response  to  a 
petition  for  rulemaking  from  General 
Motors  .(GM).  That  cmnpany  stated  that 
the  existing  procedure  for  Test  26  was 
inappropriate  for  two-ply  glass-plastic 
glazing.  In  that  test,  a  five  pound  steel 
ball  is  dropped  onto  a  12  inch  by  12  inch 
specimen  of  glazing  from  a  height  of  12 
feet.  The  specimen  is  centered  on  the 
top  of  a  17%  inch  square  wood  frame 
with  an  11%  inch  square  opening.  A 
specimen  is  deemed  to  have  failed  if  the 
ball  passes  through  it  For  traditional 
three-ply  high  penetration  resistant 
glazing,  the  nonaligned  cracks  in  the 
inner  and  outer  layers  of  glass,  resulting 
from  impact  with  the  ball,  provide  the 
specimen  sufficient  rigidity  to  remain  in 
the  test  fixtiue.  GM  reported  that  the 
two-ply  specimen,  which  is  more 
flexible,  is  pushed  through  the  frame  by 
the  ball  wi^out  being  penetrated  by  it. 
That  company  argued  that  it  was 
therefore  necessary  to  allow  restraint  of 
the  test  sample  in  the  test  fixture  for 
Test  26. 

In  light  of  the  problem  reported  by 
GM,  NHTSA  published  a  notice  of 
proposed  rulemaking  (NPRM) 
concerning  clamping  in  the  Federal 
Register  (54  FR  41636)  on  October  11, 
1989.  The  agency  proposed  to  specify 


specimen  clamping  of  glass-plastic 
glazing  for  Test  26  and,  additionally, 
requested  comments  oa  the  advisability 
of  extending  the  clamping  procedure  to 
two  other  drop  tests.  Test  9  and  Test 
12.  Test  9  is  a  drop  test  in  which  a  seven 
ounce  round-nosed  dart  is  dropped  from 
30  feet.  The  test  measures  the  resistance 
to  impact  by  a  small  hard  object  Test  12 
involves  the  droiq;)ing  of  an  eight  ounce 
steel  ball  from  a  height  of  30  feet  to 
determine  whether  Ae  glazing  has  a 
certain  minimum  strength  and  is 
properly  made. 

In  the  NPRM,  the  agency  indicated 
that  it  was  concerned  that  clamping 
might  be  necessary  frn-  Tests  9  and  12, 
for  the  same  reason  it  was  necessary  for 
Test  28,  The  agency  noted,  however, 
that  the  objects  dropped  in  those  tests 
are  considerably  lifter  than  the  five 
poimd  object  used  in  Test  26  and 
therefore  appeared  less  likely  to  create 
the  problem  experienced  in  conducting 
Test  26.  Further,  the  petitioner,  GM,  had 
not  indicated  a  need  for  damping  the 
specimen  in  Tests  9  and  12.  NHTSA  also 
expressed  concern  that  spedfying 
clamping  for  Tests  9  cmd  12  might  have 
the  unintended  effect  of  modifying  the 
performance  requirements  of  the 
glazing,  thereby  allowing  use  of 
materials  such  as  tempei^  glass  that 
may  result  in  glazing  designs  that  would 
create  obscur^  vision  when  broken. 
While  the  agency  stated  that  it  might, 
depending  on  the  comments,  specify 
clamping  for  Tests  9  and  12,  it  indicated 
that  it  was  indined  not  to  do  so  absent 
evidence  of  a  dear  need.  See  54  FR 
41641. 

While  the  March  1991  final  rule  did 
specify  clamping  of  glass-plastic  glazing 
for  Test  26,  NHTSA  dedined  to  adopt 
the  proposal  to  spedfy  clamping  of 
glass-plastic  glazing  in  Tests  9  and  12. 
The  agency  noted  that  while  its 
concerns  about  possible  unintended 
effects  of  specifying  damping  were  not 
confirmed  by  the  public  comments,  its 
review  of  the  comments  had  not  yielded 
any  data  that  strongly  supported  the 
necessity  for  clamping  in  either  test 
NHTSA  conduded  that  amending  Tests 
9  and  12  was  not  warranted  at  this  time. 
See  56  FR  12871. 

Ford  submitted  a  petition  requesting 
that  NHTSA  reconsider  its  decision  not 
to  allow  damping  of  glass-plastic 
specimens  for  Tests  9  and  12.  That 
company  stated  that  it  believed  that 
clamping  is  necessary  for  these  tests 
because,  in  its  testing,  developmental 
glass-plastic  specimens  had  on  occasion 
been  forced  through  the  frame  of  the  test 
fixture  by  the  impact  of  the  test 
projectiles.  Ford  stated  that  it  believed 
other  manufacturers  and  testing 
Iab<M‘atorie8  would  have  similar  results. 


Ford  also  indicated  that,  in  support  of 
its  petition,  it  planned  to  perform  a 
series  of  Test  9  and  Test  12  tests  in  the 
near  future  and  would  provide  test 
results  to  the  agency  for  review.  That 
company  subsequently  conducted  19 
tests  on  two-ply  specimens  and 
provided  NFH^A  with  a  videotape  of 
the  tests.  The  videotape  showed  a  series 
of  tests  using  the  Test  12  procedure, 
with  a  0.5  pound  ball  dropped  from  30 
feet.  Twelve  of  the  tests  were  with 
imclamped  specimens,  with  the 
remainder  using  clamped  specimens. 

The  specimens  were  3  and  4  mm  glass 
coated  with  a  0.022  mm  layer  of  {dastic. 
The  undamped  specimens  in  the  Ford 
tests  bounced  and  changed  position  as  a 
result  of  being  impacted  by  the  0.5 
pound  ball.  In  two  of  the  tests,  the 
undamped  specimens  boimced  far 
enoiigh  out  of  position  to  fall  sideways 
throt^  the  test  stand. 

After  considering  Ford’s  petition  for 
reconsideration,  NHTSA  has  dedded  to 
amend  Standard  No.  205  to  permit,  at 
the  option  of  the  manufacturer, 
specimen  damping  of  glass-plastic 
glazing  in  Tests  9  and  12.  After 
reviewing  Ford’s  petition  and  testing, 
the  agency  is  persuaded  that  the  existing 
test  procedure  is  inapproiniate  for  at 
least  some  designs  of  two-ply  glass- 
plastic  glazing  since  the  specimen  may 
fall  sideways  through  the  test  stand  as  a 
result  of  bouncing.  The  agency  notes 
that  the  problem  experienced  in  Tests  9 
and  12  relates  to  the  boundng  of  the 
undamped  specimen  after  the  initial 
impact  on  the  specimen,  whereas  in  Test 
26  the  problem  related  to  the  collapsing 
of  the  undamped  specimen  daring  the 
initial  impact  'Thus,  the  Test  28  problem 
afiected  the  test  results  at  the  point  of 
impact  whereas  the  Tests  9  and  12 
problem  occurs  after  the  impact  and 
may  affect  the  test  results  by  adding 
specimen  damage  after  the  impact. 

Since  NHTSA  is  unaware  of  how 
general  the  problem  identified  by  Ford  is 
for  various  possible  designs  of  glass- 
plastic  glazing,  and  since  test  stringency 
is  not  directly  affected  by  whether  the 
spedmen  is  damped  or  undamped 
(given  the  low  weight  of  the  objects 
(fropped  in  Tests  9  and  12),  the  agency 
has  dedded  to  make  specimen  clamping 
optional  rather  than  mandatory  for 
Tests  9  and  12.  ’The  agency  is  specifying 
the  same  test  fixture  for  holding  and 
clamping  glass-plastic  test  specimens  for 
those  tests  as  the  one  adopted  in  the 
March  1991  final  rule  for  Test  26.  The 
test  spedmen  is  held  in  place  in  that 
fixture  by  an  upper  frame.  NHTSA  is 
also  specifying  use  of  the  same  test 
fixture  for  testing  undamped  spedmens. 
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including  the  upper  frame  which  holds 
the  specimen  in  place. 

In  deciding  to  permit  clamping  of 
glass-plastic  glazing  in  Tests  9  and  12, 
NHTSA  has  considered  its  stated 
concerns  about  possible  unintended 
effects  of  modifying  the  performance 
requirements  of  the  glazing,  such  as 
allowing  use  of  materials  such  as 
tempered  glass  that  may  result  in 
glazing  designs  that  would  create 
obscured  vision  when  broken.  As 
indicated  above,  the  agency's  concerns 
were  not  confirmed  by  the  public 
comments  on  the  October  1989  NPRM. 
Moreover,  after  further  review  of  the 
concerns,  NHTSA  has  concluded  that 
permitting  clamping  of  glass-plastic 
glazing  in  Tests  9  and  12  would  not 
encourage  the  use  of  tempered  glass  in 
windshields.  The  agency  is  unaware  of 
any  plans  to  use  tempered  glass  in  , 
windshields  and  further  believes  that 
such  windshields  could  be  produced 
imder  Standard  No.  205  in  &e  absence 
of  today's  amendments.  Since  there  is 
no  evidence  that  manufacturers  plan  to 
use  tempered  glass  in  windshields  for 
vehicles  sold  in  this  country,  with  or 
without  today's  amendments,  the 
agency  has  decided  that  there  is  no  need 
to  address  possible  safety  concerns 
about  such  windshields  at  this  time. 

Today's  rule  relieves  a  restriction  by 
permitting  glass-plastic  glazing  to  be 
clamped  during  'Test  9  and  Test  12 
testing.  The  rule  does  not  impose  any 
new  requirements.  While  the  rule  does 
specify  use  of  a  difrerent  test  fixture  for 
testing  undamped  specimens,  use  of  the 
difierent  fixture  will  not  affect  the 
stringency  of  the  test  requirements.  The 
agency  is  unaware  of  any  manufacturer 
currently  using  glass-plastic  glazing  as 
original  equipment,  nor  is  there  any 
indication  that  glass-plastic  will  be  used 
in  the  near  future.  However,  the  agency 
wishes  to  encourage  manufacturers  to 
use  glass-plastic  and  believes  removing 
barriers  for  two-ply  glass-plastic  may 
encourage  its  use.  NHTSA  established 
an  effective  date  of  September  23, 1991 
for  the  amendment  specifying  specimen 
clamping  of  glass-plastic  glazing  for  Test 
26,  and  the  agency  believes  that  the 
possible  benefits  associated  with  that 
amendment  may  not  be  fully  realized 
until  today’s  amendment  becomes 
effective.  NHTSA  therefore  finds  for 
good  cause  that  the  rule  should  become 
effective  30  days  after  it  is  published. 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 


applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Rulemaking  Analyses 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  final  rule 
and  determined  that  it  is  neither  "major” 
within  the  meaning  of  Executive  Order 
12291  nor  "significant”  within  the 
meaning  of  the  Department  of 
Transportation  re^atory  policies  and 
procedures.  This  fiinal  rule  does  not 
require  the  use  of  glass-plastic  glazing 
but  instead  relieves  a  restriction  by 
permitting  glass-plastic  glazing  to  be 
clamped  during  'Test  9  and  Test  12 
testing.  The  test  fixture  specified  for 
both  clamped  and  undamped  testing  is 
the  same  fixture  specified  for  Test  26. 
Thus,  manufacturers  and  others  testing 
glass-plastic  glazing  will  not  need  to 
purchase  any  additional  fixtures  to 
conduct  Test  9  and  Test  12  tests.  No 
additional  required  costs  are  imposed  on 
manufacturers  or  consumers.  The 
agency  has  determined  that  the 
economic  effects  of  this  rule  are  so 
minimal  that  a  full  regulatory  evaluation 
is  not  required. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
efiects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  Based 
upon  the  agency’s  evaluation,  I  certify 
that  this  final  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
indicated  above,  this  final  rule  does  not 
require  the  use  of  glass-plastic  glazing 
but  instead  relieves  a  restriction  by 
permitting  glass-plastic  glazing  to  be 
clamped  during  'Test  9  and  Test  12 
testing.  No  additional  required  costs  are 
imposed  on  manufacturers  or 
consumers.  Therefore,  this  rule  will  not 
have  a  significant  economic  impact  on 
small  businesses  manufacturing  glazing 
or  vehicles,  or  on  small  businesses, 
small  organizations  and  small 
governmental  units  purchasing  glazing 
or  new  vehicles. 

C.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 


Order  12612.  NHTSA  has  determined 
that  the  final  rule  has  no  Federalism 
implications  that  warrant  the 
preparation  of  a  Federalism 
Assessment 

D.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  this  final  rule. 
The  agency  has  determined  that  this 
final  rule  does  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571— [AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  "nie  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.205  is  amended  by 
revising  S  5.1.2.9(e)  to  read  as  follows: 

§  571.205  Standard  No.  205,  Glazing 
Materials. 

***** 

(e)(1)  Except  as  provided  in 
S  5.1.2.9(e)(2),  glass-plastic  glazing 
specimens  tested  in  accordance  with 
Test  Nos.  9, 12  and  26  shall  be  clamped 
in  the  test  fixture  in  Figure  1  of  this 
standard  in  the  manner  shown  in  that 
figure.  The  clamping  gasket  shall  be 
made  of  rubber  3  millimeters  (mm)  thick 
of  hardness  50 IRHD  (International 
Rubber  Hardness  Degrees),  plus  or 
minus  five  degrees.  Movement  of  the 
test  specimen,  measured  after  the  test, 
shall  not  exceed  2  mm  at  any  point 
along  the  inside  periphery  of  Ae  fixture. 
Movement  of  the  test  specimen  beyond 
the  2  mm  limit  shall  be  considered  an 
incomplete  test,  not  a  test  failure.  A 
specimen  used  in  such  an  incomplete 
test  shall  not  be  retested. 

(2)  At  the  option  of  the  manufactmer, 
glass-plastic  glazing  specimens  tested  in 
accordance  with  Test  Nos.  9  and  12  may 
be  tested  undamped.  Such  specimens 
shall  be  tested  using  the  fixture  in  Figure 
1  of  the  standard,  including  the  upper  ^ 
frame  (imclamped)  which  holds  the 
specimen  in  place. 
***** 

Issued  on  April  13, 1992. 

Frederick  H.  Grubbe, 

Deputy  Administrator. 

(FR  Doc.  92-^74  Filed  4-16-92;  8:45  am) 
BILUNQ  CODE  4910-5e-M 


Federal  Regieter  /  Vol.  57,  No.  75  /  Friday,  April  17,  1992  /  Roles  and  Regulations 


13657 


Federal  Transit  Administration 
49  CFR  Chapter  VI 
[Docket  Now92-C] 

Nomendature  Changes 

aqency:  Federal  Transit  Administration, 
DOT. 

action;  Final  mle;  technical 
amendments. 


summary:  The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  changed  the  name  of  the  Urban 
Mass  Transportation  Administration 
(UMTA)  to  the  Federal  Transit 
Administration  (FTA).  ISTEA  also 
changed  the  name  of  the  underlying 
authorizing  act  previously  the  Urban 
Mass  Transportation  Act  of  1964  (UMT 
Act)  (Pub.  L  88-365),  to  the  Federal 
Transit  Act  (FT  Act).  Accordingly,  this 
technical  amendment  changes  the  name 
of  the  agency  in  the  heading  of  die 
chapter  in  which  FTA's  reg^tions  are 
issued,  chapter  VI  of  title  49  of  the  Code 
of  Federal  Regulations.  This  document 
also  redesignates  ah  references  in 
chapter  VI  of  FTA's  regulations.  This 
rulemaking  is  technical  in  nature,  and 
merely  implements  a  statutory  mandate. 
EFFECTIVE  DATE:  December  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Schruth,  Federal  Transit 
Administration,  room  9310, 400  Seventh 
Street,  SW..  Washington,  DC  20590  (202) 
366-4011. 

SUPPLEMENTARY  INFORMATION:  On 

December  18, 1991,  the  President  signed 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  (Pub.  L. 
102-240),  providing  authorizations  for 
mass  transportation,  highways,  and 
highway  safety.  One  important 
provision  of  Title  in  of  this  legislation 
changed  the  name  of  the  Urban  Mass 
Transportation  Administration  (UMTA) 
to  the  Federal  Transit  Administration 
(FTA)  to  reflect  the  broader  mandate  of 
the  nation’s  transit  program.  ISTEA  also 
changed  the  name  of  die  agency’s 
authorizing  act,  previously  the  UMT  Act 
of  1964  (UMT  Act),  to  the  Federal 
Transit  Act  (FT  Act). 

This  Document 

This  document  revises  the  agency 
name,  and  changes  the  name  of  the 
agency’s  authorizing  act  to  reflect  the 
congressional  mandate  of  IS’TEA.  This 
documa:it  changes  the  name  of  the 
agency  in  the  hiding  of  chapter  VI  of 
title  49  of  the  Code  of  Federal 
Regulations  and  redesignates  any 
reference  to  the  Urban  Mass 
Transportation  Administration  or  the 


Urban  Mass  Transportaticm  Act  found 
in  this  chapter. 

FTA  finds  good  cause  for  making  this 
final  rule  eflective  immediately,  since 
the  rule  is  merely  a  technical 
amendment  following  a  statutory  change 
in  our  name  and  underiying  statute.  The 
amendment  is  not  a  regiiladon  or  rule 
for  the  purposes  of  Executive  Order  No. 
12291. 

For  the  reasons  set  out  above,  title  49 
chapter  VI  of  the  Code  of  Federal 
Regulaticms  is  amended  under  the 
authority  of  sections  3003,  3004,  Pub.  L 
102-240, 105  Stat  1914. 

CHAinnt  VI--I13)QIAL 'TRANSIT 
ADMINISTRA'nmi 

1.  The  heading  of  chapter  VI  is  revised 
to  read  as  set  f(^  below: 

CHAPTER  Vl-FEDERAL  TRANSIT 
AIMONISTRATKW 

2.  In  chapter  VI,  remove  the  words 
"Urban  Mass  Transportaticm 
Administration",  and  add  in  their  place, 
the  words  "Federal  Transit 
Administration",  wherever  they  appear. 

3.  In  chapter  VI,  remove  the  words 
“Urban  Mass  Transportation",  and  add 
in  their  place  the  words  "Federal  Mass 
Transit’’,  wherever  they  appear. 

4.  In’ chapter  VI,  remove  the  acronym 
“UMTA"  and  add  in  its  place  the 
acron3rm  "FTA",  wherevw  it  appears. 

5.  In  chapter  VI,  remove  "UNDT"  and 
add  in  its  place.  “FT". 

Issued  (No:  April  13, 1992. 

Brian  W.  Clymer, 

Administrator. 

[FR  Doc.  92-8820  Piled  4-10-92;  8:45  am) 
SaiMO  CODE  4eiO-S7-« 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WikUifs  Smvice 
50  CFR  Part  17 
RIN  1018-AB67 

Endangarad  and  Thraataned  WHdlifa 
and  Plants;  Final  Ruia  To  List  tha 
Kanab  AmbarsnaR  as  Endangarad 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

summary:  Hie  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  the  Kanab 
ambersi^  {Oxyloma  haydeni  ssp. 
kanabensis)  to  be  an  endangered 
species  pursuant  to  the  Endangered 
Species  Act  tA  1973,  as  amraided  (Act). 
Critical  habitat  is  not  being  designated 
at  this  time.  Three  populations  of  this 
snail  are  known  to  exist  Two  on 
wetkoids  in  private  ownership  in  Kane 


County,  Utah;  and  one  in  Grand  Canyon 
National  Park  in  Coconino  County, 
Arizona.  A  status  survey  conducted  in 
1990  discovered  that  one  Utah 
population  was  nearly  extirpated,  while 
the  other  Utah  population  was  8ub)ected 
to  mafor  habitat  alteration  and 
destruction.  The  Arizona  population 
was  discovered  in  1991.  An  emergency 
rule  determining  the  Kanab  ambmsnail 
to  be  endangered  was  publirfied  on 
August  8, 1991,  and  expired  on  April  3, 
1992. 

EFFECTIVE  DATE:  April  17, 1992. 
ADDRESSES:  The  complete  file  for  this 
rule  is  avciilable  for  inspection  by 
appointment,  during  normal  business 
hours,  at  the  Fish  and  Wildlife 
Enhancement  Office,  U.S.  Fish  and 
Wildlife  Service,  2060  Administration 
Building.  1745  West  1700  South,  Salt 
Lake  City,  Utah  84104. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  L  England  at  the  above  address, 
telephone  (801)  524^30  or  FTS  586- 
443a 

SUPPLENMNTARY INFOIMIATION: 
Background 

The  Kanab  ambersnail  is  a  terrestrial 
snail  in  the  family  Succineidae.  It  has  a 
mottled  grayish-amber  to  yellowish- 
amber  colored  shell.  The  shell  is  dextral 
(right-handed  spiral),  thin-walled,  with 
an  elevated  spire  and  a  broad,  patulous 
(expanded)  aperture.  Fully  mature 
individuals  are  about  14  to  19  mm  (Vi  to 
%  inch)  long.  7  to  9  mm  (V4  to  Vi  inch) 
in  diameter,  with  3  Vi  to  3%  wboris  in  a 
drawn  out  spire.  Its  eyes  are  borne  at 
the  ends  of  long  peduncles  (stalks), 
while  the  tentacles  are  reduced  to  small 
protuberances  at  the  base  of  the  eye 
stalks  (Pilsbry  1948,  Clarke  1991). 

Specimens  of  the  Kanab  ambersnail 
were  first  collected  in  1909  by  James 
Ferriss  from:  “  ‘The  Greens’,  6  miles 
above  Kanab,  on  Kanab  Wash,  on  a  wet 
ledge  among  moss  and  cypripediums" 
(Ferriss  1910,  Pilsb^  1948).  "These 
specimens  were  originally  placed  in  the 
species  Succinea  hawkinsi  (Ferriss  19ia 
Chamberlin  and  Jones  1929).  Henry 
Pilsbry  (1948)  transferred  these 
specimens  to  the  genus  Oxyloma  and 
erected  the  subspecies  kanabensis  in 
the  species  haydeni  for  them.  Clarke 
(1991)  notes  that  Pilsbry’s  decision  to 
accord  the  Kanab  ambersnail 
subspecific  status  was  preliminary,  and 
that,  as  Pilsbry  himself  noted,  its 
taxonomic  status  should  be  reevaluated. 
Clarke  (1991)  and  Wu  (Ctdorado 
Museum  oi  Natural  History,  Boulder, 
pers.  cwnm.,  1992)  suggest  that  the 
Kanab  ambersnail  may  deserve  full 
species  status.  For  the  purpose  of  this 
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listing  action,  the  Service  will  recognize 
this  taxon  at  the  subspecies  level.  If  the 
Kanab  ambersnail  is  later  recognized  at 
species  level,  this  will  not  aRect  its 
designation  as  endangered. 

The  Kanab  ambersnail  lives  in 
marshes  watered  by  springs  and  seeps 
at  the  base  of  sandstone  or  limestone 
cliffs.  It  is  absolutely  associated  with  a 
perennially  wet  soil  surface  or  shallow 
standing  water.  The  snails  also  are 
frequently  seen  just  within  the  mouths 
of  vole  burrows.  None  are  found  in  drier 
areas,  such  as  under  logs  or  in  other 
microhabitats  commonly  frequented  by 
other  land  snails  (Clarke  1991,  and  E. 
Spamer,  Philadelphia  Academy  of 
Natural  Science,  pers.  comm.,  1992). 

The  presence  of  cattail  {Typha 
domingensis),  or  at  least  the 
permanently  wet  ground  which  cattail 
indicates,  is  believed  to  be  a  critical 
component  of  the  species  habitat.  The 
Kanab  ambersnail  is  most  densely 
aggregated  under  fallen  cattail  stalks  at 
the  edges  of  thick  cattail  stands. 
Vegetative  cover  is  a  necessity  for  the 
snails  (Clarke  1991).  Wetland  grasses 
and  sedges,  if  not  overgrazed,  also  will 
provide  suitable  habitat  for  the  species 
(B.  Limceford,  private  individual,  pers. 
comm.,  1991).  The  American  robin 
[Turdus  migratorius)  has  been  observed 
to  feed  on  the  Kanab  ambersnail  and 
may  the  snail’s  principal  natural 
predator  (Clarke  1991). 

The  Kanab  ambersnail  is  known  from 
three  populations.  The  two  Utah 
populations  are  about  2  km  (1.3  miles) 
apart  on  privately  owned  lands  in  the 
Kanab  Creek  drainage.  Other  likely  sites 
in  this  area  were  searched  on  foot  by 
Blaine  Lunceford,  a  knowledgeable  local 
biologist  from  Kanab,  Utah,  and  during 
the  Service’s  sponsored  status  survey 
effort  (Clarke  1991),  but  no  other  Kanab 
ambersnail  colonies  were  discovered  in 
Utah.  In  1991,  a  third  population  was 
discovered  in  Grand  Canyon  National 
Park,  Arizona,  approximately  91  km  (57 
miles)  from  the  Utah  populations. 

The  larger  Utah  Kanab  ambersnail 
population  is  located  in  Three  Lakes 
Canyon,  a  tributary  drainage  of  Kanab 
Creek,  about  10  km  (6  miles)  northwest 
of  the  town  of  Kanab,  Utah.  The  Kanab 
ambersnail  occurs  throughout  the 
marshes  and  wet  meadows  which 
surround  the  “Three  Lakes”  ponds,  an 
area  about  1.3  km  (0.8  miles)  long  and  up 
to  90  m  (100  yards)  wide.  This 
population  was  estimated  to  have  as 
many  as  100,000  individuals  in  ]ime 
1990.  Soon  thereafter,  a  significant 
portion  of  this  habitat  was  destroyed  by 
earth-moving  equipment  (Clarice  1991, 
U.S.  Fish  and  Wildlife  Service  1991).  In 
February  1991,  the  landowners  were 
alerted  by  a  Service  representative  to 


the  presence  of  this  imperiled  snail  on 
their  property.  At  that  time,  the  owners 
indicated  a  willinmess  to  conserve  the 
Kanab  ambersnail. 

During  early  December  1991,  a 
flightless  flock  of  ten  domestic  gray  lag 
geese  and  a  domestic  mallard  duck  were 
released  on  Three  Lakes,  within  one  of 
the  habitat  areas  of  the  Kanab 
ambersnail,  further  jeopardizing  the 
species  population.  Most  of  these  birds 
were  captured  by  employees  of  the 
Service  and  the  Utah  Division  of 
Wildlife  Resources,  and  released  into 
suitable  waterfowl  habitat  not  harboring 
populations  of  the  Kanab  ambersnail.  It 
is  not  known,  at  this  time,  if  any  harm 
was  inflicted  on  the  Kanab  ambersnail 
population. 

The  smaller,  nearly  extirpated,  Utah 
population  occurs  in  a  marsh,  watered 
by  a  seep,  at  the  foot  of  a  cliff  in  Kanab 
Creek  Canyon.  The  Kanab  ambersnail 
was  once  common  at  this  site.  Though 
once  larger,  this  habitat  was  discovered 
to  have  been  reduced  to  a  long  narrow 
marsh  measuring  about  46  m  (150  feet) 
long  and  15  cm  (6  inches)  wide  in  1990. 
The  marsh  was  partially  dewatered  by  a 
ditch  and  drainpipe  installed  by  the 
landowner  to  provide  water  for 
domestic  livestock  that  graze  in  a  field 
between  the  marsh  and  Kanab  Creek. 

An  intensive  search  of  this  habitat  in 

1990  revealed  only  three  live  snails 
(Clarke  1991).  No  live  Kanab  ambersnail 
individuals  were  observed  at  this  site  in 

1991  ().  England,  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.,  1991). 

The  Arizona  population  was 
discovered  by  ^rle  Spamer  as  a 
consequence  of  a  National  Park  Service 
sponsored  inventory  of  the  invertebrate 
fauna  in  Grand  Canyon  National  Park 
(Spamer  and  Bogan  1992a,  1992b).  This 
population  occurs  in  wetland  habitat  fed 
by  springs  cascading  down  the  cliffs  of 
the  canyon  wall  within  the  gorge  of  the 
Grand  Canyon.  The  wetland  where  this 
population  resides  is  approximately  100 
m  (109  yards)  long  and  10  to  30  m  (11  to 
33  yards)  wide  found  parallel  to  the 
Colorado  River.  Previous  to  1991, 
gastropod  surveys  of  the  Grand  Canyon 
had  failed  to  identify  any  populations  of 
the  Kanab  ambersnaU  (Pilsbiy  and 
Ferris  1911,  Daniels  1911,  Cockerell  1927, 
Henderson  1914,  and  Spamer  and  Bogan 
1992a,  1992b),  and  in  fact,  the  Genus 
Oxyloma  was  unknown  to  the  State  of 
Arizona  except  in  the  fossil  fauna 
(Bequaert  and  Miller  1973,  Spamer  and 
Bogan  1992a,  1992b). 

Federal  action  on  this  species  began 
on  May  22, 1984,  when  the  Service 
published  a  notice  of  review  of 
invertebrate  wildlife  for  listing  as 
endangered  or  threatened  species, 
which  included  the  Kanab  ambersnail  as 


a  category  2  species  (49  FR  21664). 
Category  2  comprises  species  for  which 
the  Service  has  information  indicating 
the  appropriateness  of  a  proposal  to  list 
the  species  as  endangered  or  threatened, 
but  for  which  more  substantial  data  are 
needed  on  biological  vulnerability  and 
threats.  On  January  6, 1989,  the  Service 
published  an  updated  notice  of  review 
of  animals  for  listing  as  endangered  or 
threatened  which  maintained  the  Kanab 
ambersnail  as  a  category  2  species  (54 
FR554). 

In  1990,  the  Service  commissioned  a 
status  survey  of  candidate  Utah  snails, 
including  the  Kanab  ambersnail.  The 
final  report  was  completed  in  April  1991 
and  concluded  that  the  Kanab 
ambersnail  was  in  imminent  danger  of 
extinction  and  that  immediate  action 
should  be  taken  to  save  it  (Clarke  1991). 
The  Service  considered  the  information 
developed  in  the  1991  report  sufficient  to 
elevate  the  Kanab  ambersnail  from  a 
category  2  to  a  category  1  species.  The 
recent  precipitous  decline  of  the  snail, 
combined  with  the  species’  extreme 
vulnerability  to  further  habitat 
modification  or  other  catastrophic 
occurrences,  prompted  the  Service  to 
emergency  list  the  Kanab  ambersnail  as 
endangered  on  August  8, 1991  (56  FR 
37668).  This  emergency  protection 
expired  on  April  3, 1992.  The  Service 
published  a  proposed  rule  to  extend 
permanent  designation  of  this  species  as 
endangered  on  November  15,  IMl  (58 
FR  58020).  That  proposed  rule 
constituted  the  ^rvice’s  final  petition 
finding  for  this  species. 

Summary  of  Comments  and 
Recommendations 

In  the  November  15, 1991,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
Agencies,  County  Governments,  Federal 
Agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  concerning  this  proposed  action 
were  published  in  the  Salt  Lake  Tribune, 
the  Deseret  News,  and  the  Southern 
Utah  News  during  the  period  December 
3  to  December  6, 1991. 

During  the  comment  period  between 
November  15, 1991,  and  January  14. 

1992,  two  written  comments  were 
received.  One  supported  the  listing 
proposal  and  provided  additional 
information  concerning  threats  to  the 
species.  One  acknowledged  the 
proposal,  but  neither  supported  nor 
opposed  listing. 
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Two  oral  comments  were  received. 

One  supported  listing.  The  other  was 
received  at  a  meeting  held  at  the  request 
of  the  Five  County  Association  of 
Governments  (southwestern  Utah). 
Representatives  of  the  Service  met  with 
representatives  of  Kane  County  to 
explain  the  Service’s  rationale  for 
proposing  the  species  and  to  receive  the 
County’s  comments.  The  County 
Commissioners  were  concerned  that  the 
listing  of  the  Kanab  ambersnail  had 
prevented  a  private  landowner  from 
developing  his  property  and  that  the 
Service  should  compensate  him  for  the 
loss  of  his  property  rights.  The  Service 
recognizes  that  potential  restrictions  in 
land  use  to  protect  the  Kanab 
ambersnail  could  limit  the  future 
development  plans  of  the  private 
landowner  and  is  working  through  a 
third  party,  The  Nature  Conservancy,  to 
acquire  the  necessary  interest  in  the 
habitat  of  the  Kanab  ambersnail  to 
ensure  its  continued  protection  while 
providing  the  landowner  fair  and 
reasonable  compensation. 

Information  regarding  the  Arizona 
population  was  not  received  until  after 
the  proposed  rule  was  published,  thus, 
the  Service  was  not  able  to  solicit  public 
comments  regarding  that  population. 

The  fact  that  the  emergency  listing 
expired  on  April  3, 1992,  made  it 
impossible  to  publish  the  new 
information  and  extend  the  public 
comment  period.  The  status  of  the 
Kanab  ambersnail  is  so  precarious  that 
to  delay  the  frnal  listing  could  have 
serious  consequences  on  the  continued 
existence  of  the  species.  The  new 
population  in  Arizona  is  very  small  and 
located  on  National  Park  Service  lands. 
Its  discovery  does  not  change  the  fact 
that  the  species  is  in  danger  of 
extinction  throughout  its  range. 

Effective  Date 

The  Service  frnds  for  good  cause 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553(d)(3])  that  the  effective 
date  for  this  rule  is  the  date  of 
publication  in  the  Federal  Register.  'This 
finding  is  based  upon  the  fact  that  this 
rule  continues  the  same  protective 
measures  of  the  emergency  rule  of 
August  8, 1991  (56  FR  37668)  for  the 
Kanab  ambersnail. 

Summary  of  Factors  Affecting  the 
Spedes 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  determines  that 
the  Kanab  ambersnail  should  be 
classifred  as  an  endangered  species. 
Procedures  found  at  Section  4(a)(1)  of 
the  Act  (16  U.S.C.  1531  et  seq.]  and 
regulations  (50  CFR  part  424) 


promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  Section  4(a)(1).  'These  factors  and 
their  application  to  the  Kanab 
ambersnail  [Oxyloma  haydeni  ssp. 
kanabensis  Pilsbry)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

As  noted  previously,  the  Kanab 
ambersnail  is  absolutely  associated  with 
a  perennially  wet  soil  surface  or  shallow 
standing  water  at  the  three  locations 
described  earlier.  This  habitat  type  is 
rare  in  extreme  south-central  Utah,  and 
similar  spring  habitat  inventoried  for 
snails  in  the  Grand  Canyon  revealed  no 
populations  of  the  Kanab  ambersnail 
except  at  one  small  unique  site. 

The  smaller  Utah  population  in  Kanab 
Creek  Canyon  was  seriously  reduced  in 
numbers  and  extent  by  the  recent 
dewatering  of  its  limited  habitat  to 
provide  water  for  livestock.  This  activity 
nearly  extirpated  this  population,  with 
only  three  individuals  foimd  during  an 
extensive  search  of  its  habitat  in  1990 
(Clarke  1991). 

The  larger  Utah  population  in  Three 
Lakes  Canyon  was  estimated  to  number 
100,000  snails  in  June  1990.  Early  in  1991, 
the  open  marshy  area  above  the 
uppermost  of  the  three  lakes  was  graded 
in  an  attempt  to  smooth  its  contours  to 
improve  its  aesthetic  appeal  for  future 
development  puriioses  (Clarke  1991). 

The  private  landowner  had  seriously 
contemplated  draining  the  largest  pond, 
which  could  devastate  the  snail 
population,  but  appears  to  have 
abandoned  the  idea  for  the  time  being. 
The  private  landowner  also  has  plans 
for  building  a  retirement  home  and/or 
developing  a  recreational  vehicle  park 
and  campground  in  the  Three  Lakes 
area,  which  could  result  in  further 
habitat  alteration  or  destruction  (U.S. 
Fish  and  Wildlife  Service  1991). 

Historically,  the  snail’s  Utah  habitat 
was  used  for  grazing  purposes,  which 
could  have  impacted  the  snails  in  the 
past  and  may  have  been  a  factor  in  the 
species’  current  limited  distribution.  A 
low  level  of  grazing  continues  in  the 
species’  known  habitat  Heavy  grazing 
removes  the  dense  protective  vegetative 
cover  which  shields  the  species  from  its 
avian  predators  (B.  Lunceford,  pers. 
comm.,  1991). 

The  total  area  harboring  Kanab 
ambersnail  populations  is  extremely 
small  with  a  total  estimated  area  of  less 
than  40.5  ha  (100  acres).  Localized 
natural  or  man-caused  catastrophic 
occurrences  have  the  potential  to 


destroy  any  one  of  the  species’  three 
habitat  areas  and  its  narrowly  endemic 
populations. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  known  to  be  a 
threat.  However,  the  Kanab  ambersnail 
may  be  vulnerable  to  collecting  either 
for  scientiflc  or  private  shell  collections. 
Due  to  its  size,  the  smaller  Utah 
population  is  exceptionally  vulnerable 
to  extinction  frtim  collection.  The 
Arizona  population  occurs  in  an  area 
that  receives  significant  intense  visitor 
usage  and  may  be  vulnerable  to 
trampling  or  incidental  molestation  from 
visitors  to  its  limited  habitat  (L.  Stevens, 
National  Paik  Service,  pers.  comm., 

1992). 

C.  Disease  or  Predation 

Disease  and  predation  are  not 
believed  to  be  major  problems  affecting 
the  continued  survival  of  the  Kanab 
ambersnail.  'The  snail  is  preyed  upon  by 
the  American  robin  [Turdus 
migratorius),  but  this  is  a  natural 
condition  (Clarke  1991).  At  present, 
predation  is  not  thought  to  be  significant 
to  the  species,  provided  crucial 
environmental  factors  that  reduce  the 
degree  of  predation  are  not  significantly 
altered,  such  as  loss  of  vegetative  cover. 

During  early  December  1991,  a 
flightless  flock  of  ten  domestic  gray  lag 
geese  and  a  domestic  mallard  duck  were 
released  on  Three  Lakes  within  one  of 
the  habitat  areas  of  the  Kanab 
ambersnail,  further  jeopardizing  the 
species’  population.  These  birds  were 
captured  by  employees  of  the  Service 
and  the  Utah  Division  of  Wildlife 
Resomces,  within  a  v/eek  of  the  initial 
release,  and  relocated  to  other  suitable 
waterflow  habitat  not  harboring 
populations  of  the  Kanab  ambersnail.  It 
is  not  known,  at  this  time,  if  €my  harm 
was  inflicted  on  the  Kanab  ambersnail 
population. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

No  Federal  or  State  laws  or 
regulations  mandate  protection  of  the 
Kanab  ambersnail  or  its  habitat  in  Utah. 
’The  known  populations  occur  on  private 
lands  managed  primarily  for  commercial 
or  agricultural  uses.  'The  Arizona 
population  occurs  within  the  Grand 
Canyon  National  Park  and  could  receive 
significant  protection  frnm  the  National 
Park  Service  through  existing  authorities 
protecting  the  natural  values  of  the  Park. 


13GG0 


Federal  Se^ster  /  Vol.  57.  No.  75  f  Friday,  April  17,  1992  /  Rules  and  Regulations 


E.  Other  Natarat  or  Manmade  Factors 
Affecting  its  Continued  Existence 

All  known  individuals  of  the  Kanab 
ambersnail  are  found  in  two  small 
populatioiu  with  very  smalt  total  areas 
in  Three  Lakes  Canyon  and  Kanab 
Creek  Canyon  in  Utah  (Clarke  1991)  and 
one  within  the  Grand  Canyon  in 
Arizona  (Spamer  end  Bogan  1992a. 
1992b).  These  extremely  localized 
populatiociB  may  be  vulnerable  to 
natural  disasters  such  as  extreme 
drought,  flood,  fire,  or  disease.  It  also 
can  be  jeopardized  by  haman  activities 
such  as  periodic  bunting  to  improve  the 
area  for  cattle  grazing  or  other  economic 
activity,  or  poisoning  of  the  ponds  so 
that  desirable  ^ort  fish  might  thrive 
(Clarke  19^).  The  Kanab  Creek  Canyon 
population  may  be  nearly  extiipated. 
but  is  potentially  important  as  a  source 
of  genetic  diversity  (Clarke  1991). 

The  Service  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  fins  evaluation,  the 
preferred  action  is  to  list  the  Kanab 
ambersnail  as  an  endangered  species.  It 
is  restricted  to  three  known  populations, 
one  of  which  may  be  extirpated.  Habitat 
loss  and  degradation  have  Bbeady 
drastically  reduced  population  levels  at 
the  Kanab  Creek  Canyon  site  and  may 
have  significantly  reduced  population 
numbers  at  the  Three  Lakes  Canyon 
site.  fSanoed  development  in  the  Three 
Lakes  Canyon  aite  o^d  result  ia  further 
habitat  loss  and  degradation.  The  Grand 
Canyon  population  is  very  restricted 
and  hi^ly  accessible  and  is  receiving 
intense  recreational  usage  fixMD  visitors. 
Without  the  protection  the  Act,  the 
Kanab  ambersnail  is  highly  susceptible 
to  additional  habitat  and  peculation 
losses.  Endangered  status,  which  means 
that  the  snail  is  in  danger  of  extinction 
throughout  a  significant  portion  of  its 
range,  is  a  more  accurate  assessment  of 
the  species*  status  than  threatened 
status. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  requires,  to 
the  maximum  extent  prudent  and 
determinable,  that  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that  it 
is  not  prudent  to  determine  critical 
habitat  for  the  Arizona  and  smaller  Utah 
populations  at  this  time.  As  discussed 
under  Factor  B  is  the  “Summary  of 
Factors  Affecting  the  Species,"  the 
smaller  Utah  populatioa  is  extremely 
vulnerable  to  the  threat  posed  by 
possible  overcollection  for  this 


population.  The  rulemaking  identifies 
the  smaller  popoiation's  habitat  as  being 
adjacent  to  sandstone  cliffs  in  Kanab 
Creek  Canyon.  If  Am  general  area  was 
clearly  delineated  in  a  critical  habitat 
map.  it  would  be  a  simple  matter  to 
locate  the  smaller  poprdation  by  walking 
along  the  foot  of  fire  diffs.  It  would  take 
only  one  instance  of  collection  to 
completely  eliminate  the  smaller 
population,  which  contained  three  live 
individuals  in  1990.  If  the  smaller 
population  is  genetically  different  from 
the  larger  population,  this  would  be  a 
significant  loss  to  the  subspecies'  gene 
pool. 

The  species’  Arizona  population  is  on 
Federal  lands  within  the  Grand  Canyon 
managed  by  the  National  Park  Service. 
The  publicatioD  of  its  precise  location 
may  increase  the  threat  of  habitat 
destruction  and  possible  incidental 
molestation  of  i^viduals  fhrou^ 
increased  visitation  by  curious  visitors 
to  the  Grand  Canyon  (See  Factor  fi  in 
the  “Summary  of  Factors  Affecting  the 
Species”].  The  National  Park  Service  is 
aware  of  the  species  and  its  location 
within  the  Grand  Canyon  and  is 
mandated  to  protect  the  species  through 
the  Act  and  other  laws  and  regulations 
affecting  the  natural  resources  of 
national  parks. 

The  Service  made  a  proposal  to 
designate  critical  habitat  for  the  species’ 
larger  Utah  popdatimi  in  the  proposed 
rule  (56  FR  56020).  The  Service  finds  that 
the  designation  of  critical  habitat  for 
that  larger  Utfih  population  is  not 
presently  determinable.  Section  4(bK2) 
of  the  Act  requires  the  Service  to 
consider  economic  and  other  impacts  of 
designating  a  particular  area  as  critical 
habitat.  Because  of  all  the  work  that  had 
to  be  accomplished  in  the  ^U9rt 
timeframe  (240  days)  between  the 
emergency  rule  and  the  due  date  for 
publishing  tfris  final  rule,  there  has  riot 
been  time  to  accumulate  the  necessary 
information  fcK  determining  the 
economic  impacts  of  designating  the 
species’  critical  habitat.  TTie  Service  has 
deemed  it  prudent  for  the  conservation 
and  protection  of  the  Kanab  ambersnail 
to  proceed  with  file  final  rule, 
designating  the  species  as  endangered 
without  critical  habitat,  so  that  the 
protection  of  fiie  Act  will  not  lapse 
while  the  necessary  economic  analysis 
is  being  accomplished  for  the  species’ 
proposed  critical  habitat,  as  aufiiorized 
under  16  U.S.C.  §  1533(b)(6)(c)  and  50 
CFR  §  424.12(a). 

The  Act  requires  that  a  final  critical 
habitat  determination  must  be  made 
within  2  years  of  the  publication  date  for 
the  original  proposed  rule,  which  will  be 
November  IS,  1993. 


Available  Conaervalioa  Measures 

Conservation  measures  provided  to 
species  listed  as  end^gered  or 
threatened  under  the  Endangered 
Spiecies  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  State 
and  private  agencies,  groups,  and 
individuals.  Tlie  Act  provides  for 
possible  land  aoquisitioa  and 
cooperation  with  the  States,  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  Agencies  and  the 
prohibitions  against  taldng  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  Agencies  to  evaluate 
their  actions  wifii  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
Agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 

If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  Agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  two  known  Utah  populations  of 
the  Kanab  ambersnail  are  on  private 
lands.  The  Federal  Government  may 
have  programs  or  regulatory  authority 
capable  of  influencing  privately 
undertaken  activities  in  the  habitat  of 
the  Kanab  ambersnail.  Private  activities 
involving  dredge  and  fill  of  wetlands 
will  be  required  to  have  a  section  404 
permit  issued  by  the  Corps  of  Engineers 
under  the  authority  of  the  Clean  Water 
Act.  In  addition,  t^  landowners  may 
avail  themselves  of  technical  assistance 
offered  by  the  Soil  Conservation  Service 
for  onfarm  soil  and  water  conservation 
programs  which  may  affect  the  snail. 

The  Arizona  population  occurs  on 
Federal  land  within  Grand  Canyon 
National  Park  under  the  jurisdiction  of 
the  National  Park  Service.  The  National 
Park  Service  will  be  responsible  for 
ensuring  that  Federal  land  uses  and 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  the  Kanab 
ambersnail. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  ana 
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exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  conunerce  in 
the  course  of  a  commercial  activity,  or 
sell  or  offer  for  sale  in  interstate  or 
foreign  commerce  any  listed  species.  It 
also  is  illegal  to  possess,  sell,  deliver, 
carry,  transport,  or  ship  any  such 
wildlife  that  is  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circiimstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17J23.  Such  permits  are  available  for 
scientiflc  piuposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities. 
Requests  for  copies  of  the  regulations  on 
animals  and  inquiries  regarding  them 
may  be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  room  432,  4401  North 
Fairfax  Drive,  ArUngton,  Virginia  22203 
(telephone  703/350-2093;  FTS  921-2093). 

National  Environmental  Policy  Act 

The  Service  determines  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(a)  of  the  Act  of  1973,  as  amended.  A 


notice  outlining  the  Service's  reasons  for 
this  determination  was  published  in  the 
Federal  Register  on  October  25, 1983  (48 
FR  49244). 
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National  Park  and  Arizona.  Southwestern 
Naturalist  10  pp.  in  press. 

U.S.  Fish  and  WU^ife  Service.  1991. 
Supplemental  status  report  for  the  Kanab 
ambersnaU  [Oxyloma  haydeni  kanabensis). 
U.S.  Fish  and  WUdtife  Service.  Salt  Lake  City, 
Utah.  3  pp. 

Author 

The  primary  author  of  this  proposed 
rule  is  John  L  England,  U.S.  Fish  and 
Wildlife  Service  (see  ADDRESSES  above, 
telephone  801/524-4430  or  FTS  588- 
4430). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  spedes. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

PART  17— [AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  tide  50  of  the  Code  of  Federal 
Regidations,  is  amended  as  set  forth 
below: 

1.  The  authority  dtation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C, 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat  3500,  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
“SNAILS,”  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

§  17.11  Endangered  and  threatened 
wilditfe. 

***** 

(h)  *  *  * 


Common  name 


Scientific  name 


Vertebrate 

population 

where 

endartgered  or 
threatened 


Status  When  listed 
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ACTION:  Emergency  interim  rule;  request 
for  comments. 

summary:  The  Secretaiy  of  Commerce 
(Secretary]  issues  an  emeigency  interim 
rule  that  would  prevent  preemption  of 
processiag  i^^Kutuiuties  for  shoreside 
processing  plants  and  harvesting 
opportunities  for  whiting  catcher  vessels 
by  limiting  the  amount  of  the  1992 
Pacific  whiting  harvest  guideline  that 
can  be  processed  at  sea  in  the  S-200 
mile  exchisive  economic  zone  (^Z). 

This  nde  provides  vessels  deliverii^  to 
shoreside  processors  with  priority 
access  to  the  harvest  of  whiting  and 
includes  a  mechanism  to  redistribute 
whiting  that  wiH  be  unused  by  ^oreside 
processing  to  at-sea  processors.  This 
action  is  necessary  to  promote  the  goals 
and  objectives  of  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  by  preserving  some  of  the 
harvesting  opportunities  for  operators  of 
catcher  vessels  that  do  not  process,  by 
preventing  preemption  of  shoreside 
processing  operadons  by  at-«ea 
processors,  end  by  promoting  the 
development  of  shoreside  processing 
opportunities  in  coastal  oommunities 
while  continuing  to  allow  participation 
by  the  at-sea  processiitg  fleet. 

DATES:  Ibis  emergency  interim  rule  is 
effective  from  0001  hours  {local  time) 
April  15. 1992,  until  2400  hours  (loc^ 
time]  July  16, 1992,  and  may  be  extended 
for  an  additional  90  days.  Comments  are 
invited  until  May  15, 1992. 

ADDRESSES:  Comments  may  be  mailed 
to  RoUand  A  Sdimitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE..  BIN  Cl570a  Seattle.  WA  98115- 
0070:  or  E.  Charles  Fullerton.  Director, 
Southwest  Region,  National  Marine 
Fisheries  Service,  SOI  West  Ocean  Blvd.. 
suite  4200,  Long  Beach  CA  90802-4213. 
Information  relevant  to  this  proposed 
rule  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Regional  Director. 
Copies  of  the  Environmental 
Assessment  can  be  obtained  from  the 
Paciffc  Fishery  Management  Cmmcil. 
2000  SW.  First  Avenue,  suite  420, 
Portland,  Oregon  97201. 

FOR  FURTHER  INFORMATION  CONTACT. 
William  L  Robinson  at  20&-526-6140,  or 
Rodney  R.  Mclnnis  at  310-980-4040. 
SUPPLEMENTARY  INFORMATION: 

Secretarial  Action 

This  emergency  interim  rule  will  limit 
initially  the  amount  of  the  1992  Pacific 
whiting  (whiting)  harvest  guideline  of 
208.800.  metric  tons  (mt)  that  can  be 
processed  at  sea  in  the  F.F.7  to  98,800  mt. 


Of  tile  remaining  harvest  guideline, 

80.tXX)  mt  is  available  frir  processing 
onshore  and  the  remaining  30,000  mt  is 
reserved  to  be  made  available  for  eitiier 
shoreside  or  at-sea  processing,  except 
that  some  or  all  of  the  30,000  mt  reserve 
ffrst  would  be  available,  if  needed,  to 
meet  shoreside  processing  needs  for  the 
remainder  of  the  year.  Any  part  of  tiie 
80.000  mt  that  is  determin^  not  to  be 
needed  for  shoreside  processing  may  be 
made  available  for  at-sea  processing. 

The  NMFS,  Northwest  Regional  Director 
(Regional  Director),  will  monitor  the 
progress  of  tiie  Pacific  whiting  fishery 
during  the  year,  and  NMFS  will 
announce  in  the  Federal  Register  any 
release  of  the  reserve  or 
reapportkmment  of  tiie  initial  allocation 
not  needed  by  shoreside  processors.  If 
the  effectiveness  of  this  emeigency  rule 
is  extended  for  an  additional  90  days 
and  ahmaside  processors  have  not 
processed  at  least  48,000  mt  (60%  of  their 
initial  allocation)  by  September  1.  the 
entice  304)00-mt  reserve  will  be  made 
available  as  soon  as  possible  for  at-sea 
processing.  If  shoreside  processors  have 
processed  more  than  48,000  mt  by 
September  1.  the  reserve  will  not  be 
released  to  at-sea  processing  unless 
supported  by  a  reassessment  of 
shoreside  processing  needs  on  October 
1.  On  October  1. 1992  (assuming  the 
effectiveness  of  this  rule  is  extended  for 
an  additional  90  days),  the  Regional 
Director,  after  consultation  with  the 
Pacific  Fishery  Management  Council 
(Council]  at  its  September  1992  meeting, 
will  determine  the  amount  of  the 
remaining  shoreside  allocation  and/or 
reserve  that  will  be  delivered  to 
shoreside  processors  during  the 
remainder  of  the  year,  and  make 
available  any  excess  to  at-sea 
processors. 

This  action  differs  in  two  respects 
from  tiie  recommendation  of  the 
Council,  adopted  at  Us  March  9-13, 1992 
meeting  in  Seattle,  Washington.  First, 
this  rule  does  not  include  the  Council’s 
recommendation  that  no  more  than  50 
percent  of  any  allocation  may  be  taken 
prior  to  June  1.  The  Council's 
recommendation,  in  part,  was  intended 
to  move  part  of  the  whiting  catch  to  later 
in  the  year  udien  the  whiting  stock  will 
be  well  into  its  northern  migration,  thus 
shifting  more  of  the  harvest  to  the 
northerly  areas.  The  most  immediate 
benefit  of  this  recommendation  would 
have  been  to  reduce  the  harvest  of 
whiting,  and  thus  reduce  the  bycatcb  of 
depressed  salmon  stocks  in  the  southern 
Oregon  and  northern  California  areas. 
The  Council  also  anticipated  that 
conservation  benefits  to  whiting  and 
long-term  increases  ki  yield  would  result 
from  spreading  the  harvest  over  a  longer 


season  fi«M  avoiding  a  pulse  fishery). 

The  Council's  recommendation  is  not 
being  implemented  by  the  Secretary 
because: 

(1)  This  part  of  tiie  Council's 
recommendation  had  not  been  analyzed 
prior  to  the  Councti  meeting,  nor  did  the 
public  have  an  opportunity  to  comment 
on  it; 

(2)  The  Secretary  has  already 
promulgated  an  April  15  season  opening 
and  is  processing  an  emergency 
regulation  to  impose  various  restrictions 
on  the  whiting  fishery  for  the  explicit 
purpose  of  reducing  salmon,  and  to 
some  extent  rockfi^,  Ijycatch  in  the 
southern  fishing  areas: 

(3)  Long-term  increases  in  yield  are 
not  likely  to  occur  because  of  the  short 
duration  (maximum  of  160  days)  of  this 
emeigency  action;  and 

(4)  The  Council's  record  did  not 
clearly  establish  that  the  proposed  limit 
would  contribute  to  the  conservation  of 
whiting. 

The  Secretary  also  has  modified  the 
Council's  recommendation  by  providing 
for  an  earlier  release  of  the  reserve  to 
at-sea  processors  if  deliveries  of  whiting 
to  shoreside  processors  do  not  reach 
48,000  mt  (60  percent  of  the  initial 
shoreside  allocation  of  80,000  mt)  by 
September  1.  This  action  is  intended  to 
ensure  full  utilization  of  the  whiting 
harvest  guideiine  in  the  event  that  the 
Council's  expectations  for  shoreside 
processing  are  not  being  achieved.  It  is 
critical  tiiat  fishermen  and  processors 
submit  any  catch  information  required 
by  the  State  of  landing  at  the  earliest 
possible  date  to  assure  inclusion  in  the 
estimate  of  shorebased  production. 

The  progression  of  this  fishery  will  be 
closely  monitored  by  NMFS  and  if  it 
appears  that  the  harvest  guideline  may 
not  be  fully  utilized  when  the  Secretary 
consults  with  the  Council  regarding 
extension  of  this  90-day  emeigency  rule 
for  an  additional  90  days,  the  Secretary 
may  consider  modifying  the  provisions 
for  reserve  release  and  reallocation  of 
unused  edlocations  during  the  second  90- 
day  period. 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  EEZ  off  the  coasts  of 
Washington.  Oregon,  and  California  are 
managed  by  the  Secretary  according  to 
the  FMP  prepared  by  the  Council  under 
the  authority  of  the  Magnoson  Fishery 
Conservation  and  Maneigement  Act 
(Magnuson  Act).  The  FMP  is 
implemented  by  regulations  for  U.S. 
fishermen  at  50  CFR  part  663.  General 
regulations  applicable  to  U.S.  fishermen 
are  at  50  CFR  part  620.  The  FMP  has 
been  amended  five  times. 
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Pacific  -whiting  is  the  largest 
groundfish  resource  managed  by  the 
Council,  and  makes  up  over  50  percent 
by  weight  of  the  potential  annual 
groundfish  harvest.  Prior  to  1960,  this 
species  was  harvested  primarily  by 
foreign  fishing  vessels.  Foreign  directed 
fishing  for  nvhiting  ended  in  1986  when 
nearly  all  the  available  whiting  were 
allocated  to  U.S.  fishermen  under  joint 
venture  arrangements  with  foreign 
processors.  1^  West  Coast  groundfish 
industry  and  coastal  communities 
viewed  this  growth  in  the  American 
fishery  as  a  major  boon  since  it 
generated  millions  of  dollars  for  local 
economies.  However,  the  Council 
expected  that  this  ** Americanization'' 
would  occur  more  slowly,  with  onshore 
groundfish  processors  gradually 
replacing  joint  ventures  when  the  same 
fishing  vessels  that  delivered  to  foreign 
processors  began  delivering  to  shoreside 
processing  plwts.  Instead,  1991  brought 
great  changes  to  the  Pacific  whiting 
fishery.  Al^ka  pollock  fisheries  were 
greatly  restricted  freeing  up  at-sea 
catcher/ processor  and  motherships, 
which  in  prior  years  had  fished  the 
entire  year  in  Alaska,  to  enter  the 
whiting  fishery  for  the  first  time.  The 
joint  ventures  were  eliminated  in  a 
single  year  with  most  of  the  increase  in 
domestic  production  coming  from  the  at- 
sea  processing  fleet  that  normally  fished 
in  Alaska,  rather  than  from  traditional 
fishing  vessels  that  deliver  to  shoreside 
processing  plants  or  in  whiting  joint 
ventures. 

The  at-sea  processing  fleet  (catcher/ 
processors  and  motherships)  is  capable 
of  harvesting  and/or  processing  large 
quantities  of  fish  in  a  relatively  short 
time.  Individually,  an  at-sea  processor 
can  process  as  much  as  200  to  600  mt 
per  day.  As  a  group,  the  fleet  could  take 
the  entire  whiting  quota  in  as  little  as  2 
months  or  less. 

Motherships  process  whiting 
delivered  at  sea  by  U.S.  catcher  vessels. 
Motherships  and  shoreside  processing 
plants  both  provide  markets  for  catcher 
vessels  displaced  from  the  joint  venture 
whiting  fishery  and  between  Alaska 
pollock  seasons. 

Although  shoreside  processors  had 
processed  only  about  8,000  mt  of  whiting 
in  1990,  industry  representatives  had 
expressed  their  intention  to 
substantially  increase  whiting 
production  in  1991  to  about  36,000  mt.  In 
response,  the  Council  was  concerned 
that  the  new  high-capacity  catcher/ 
processors,  with  no  previous  significant 
history  in  the  whiting  fishery  off 
Washington.  Oregon,  and  California, 
would  displace  many  of  those  vessels 
that  harvested  whiting  in  the  past,  and 


would  preempt  existing  opportunities 
and  future  development  f^  the 
shoreside  whiting  processing  industry. 

As  a  result,  in  the  summer  of  1991  the 
Council  recommended,  and  the 
Secretary  approved,  a  proposal  initially 
to  allocate  ^e  2284XX}  mt  whiting  quota; 
104,000  mt  to  catdier/processors;  88,000 
mt  to  catcher  vessels  Aat  do  not  process 
(which  includes  catcher  vessels  that 
delivered  whiting  to  shoreside 
processing  plants  or  to  motherships); 
and  36,000  mt  reserved  for  either  group 
with  shoreside  processing  needs  having 
priority  access  (56  FR  43718,  September 
4. 1991).  The  1991  fishery  began  in  late 
March  and  by  September  6, 1991,  when 
further  at-sea  processing  was  prohibited 
(56  FR  46240,  September  11. 1991),  14 
catcher/processors  had  landed  117,000 
mt,  three  motherships  had  received 
about  78.000  mt,  and  about  14,000  mt 
was  thought  to  have  been  delivered  to 
onshore  processing  plants.  The  majority 
of  the  harvest  by  catcher/processors 
occurred  during  the  4-6  week  period 
from  early  April  until  late  May,  before 
the  vessels  left  for  the  Alaska  “B" 
pollock  season  which  opened  on  June  1. 
A  single  catcher/processor  continued  to 
operate  in  the  whiting  fishery  until  early 
August;  further  harvest  by  catcher/ 
processors  was  prohibited  on  August  29, 
1991  (56  FR  43718,  September  4, 1991).  A 
single  mothership  continued  to  operate 
through  September  6  when  at-sea 
processing  was  prohibited  (56  FR  46240, 
September  11, 1961).  At-sea  processing 
was  allowed  to  resume  by  motherships 
only  on  November  17. 1991  (56  FR  58321. 
November  19, 1991)  in  order  to  utilize 
7,000  mt  of  whiting  that  NMFS  had 
determined  was  surplus  to  the  needs  of 
onshore  processing  plants  for  the 
remainder  of  1991.  At  the  time,  the 
shorebased  industry  projected  that  they 
would  process  26,000  mt  of  whiting  in 
1991.  Actual  shoreside  production  was 
about  20,500  mt  by  the  end  of  the  year. 

The  shoreside  whiting  industry,  which 
has  produced  primarily  headed-and- 
gutted  product  in  the  past,  has  grown 
slowly  over  the  past  several  years.  In 
the  past,  shoreside  processing  has  been 
constrained  by  prices,  markets,  seasonal 
availability,  and  texture  of  Pacific 
whiting  flesh.  Following  the  1991  season, 
shoreside  plant  operators  made 
significant  investments  to  expand  their 
operating  capacity,  and  to  develop  new, 
high  quality,  and  valuable  product 
forms,  especially  surimi,  and  develop 
markets.  In  addition,  significant 
improvements  have  been  made  in  the 
process  of  handling  whiting  prior  to 
processing  that  are  allowing  the 
shoreside  processing  industry  to 
overcome  previous  barriers  resulting 


from  rapid  deterioration  of  whiting  flesh 
after  capture. 

In  November,  1991,  NMFS  surveyed 
shoreside  processors  in  order  to 
determine  their  processing  intent  for 
1992.  Encouraged  by  the  Council's  desire 
to  foster  economic  development  and 
growth  in  coastal  communities  by 
establishing  priorities  for  shoreside 
processing.  12  shoreside  processors 
indicated  plans  to  purchase  and  process 
80,000  to  1104XK)  mt  of  whiting. 

One  of  the  Council's  goals  is  to 
maintain  stability  in  the  shore-based 
whiting  industry  by  providing  harvesting 
and  processing  opportunities  over  a  7  to 
8  month  season,  if  possible.  Such  a 
season  is  considered  necessary  to 
protect  existing  investments  by-assuring 
a  stable  supply  of  product  over  a  long 
enough  time  for  processors  to  develop 
and  maintain  markets  for  whiting 
products. 

The  Council  also  views  the  growth 
and  development  of  the  shore-based 
whiting  industry  as  important  because 
other  major  Domestic  fisheries  that 
provide  product  to  shore-based 
processors  are  being  curtailed.  For 
example,  shoreside  processors,  which 
buy  most  of  the  West  Coast  commercial 
troll-caught  salmon,  are  facing 
unprecedented  cutbacks  due  to 
extremely  depressed  salmon  runs.  Some 
shoreside  processors  are  now  looking  to 
supplement  their  other  operations  by 
developing  new  products  and  marketing 
opportimities  for  whiting. 

The  Council  also  is  concerned  that 
preemption  of  harvesting  opportunities 
for  coastal  whiting  catcher  boats  will 
result  in  those  vessels  transferring 
fishing  effort  into  the  traditional  ’ 
groundfish  fisheries  for  rockfish, 
sablefish.  and  flatfish,  which  already  are 
fully  utilized  and  heavily  restricted.  The 
increased  effort  fiom  former  joint 
venture  vessels  in  the  non-whiting 
groundfish  fishery  could  result  in 
shortened  seasons  and  more  restrictive 
trip  landing  and  fiequency  limits  for  all 
groundfish  fishing  vessels,  could 
economically  disadvantage  many 
fishermen,  and  could  exacerbate  the 
current  problem  of  excessive  discards 
and  wastage  attributed  to  restrictive 
regulations.  To  the  extent  that  the 
Council  can  maintain  employment  for 
the  traditional  joint  venture  catcher 
vessels  in  the  whiting  fishery,  or  divert 
effort  from  other  heavily  restricted 
groundfish  fisheries,  adverse  impacts  on 
the  other  groundfish  fisheries  will  be 
lessened. 

As  a  result  of  these  concerns,  the 
Council  recommended  at  its  November 
1991  meeting  a  regulatory  amendment 
that  would  allocate  the  1992  Pacific 


13664 


Federal  Register  /  Vol.  57,  No.  75  /  Friday.  April  17.  1992  /  Rules  and  Regulations 


whiting  harvest  guideline,  almost 
identical  to  this  emergency  interim  rule 
except  that  the  catcher/processors 
would  not  have  been  permitted  to 
harvest  whiting  (i.e.,  catcher/processors 
could  only  act  as  motherships),  and  it 
did  not  include  the  same  September 
reserve  release  provision. 

On  January  17, 1992,  NMFS 
disapproved  the  Council’s 
recommendation  because  the  Council’s 
Environmental  Assessment/Regulatory 
Impact  Review  did  not  contain  sufficient 
analysis  or  documentation  of  national 
benefits  and  costs  to  justify  the 
proposed  action. 

NMFS  returned  the  proposal  to  the 
Coimcil  and  recommended  that  the 
Coimcil  either  reconsider  its 
recommendation  or  attempt  to  address 
some  of  NOAA’s  criticisms  of  the 
proposal  and  the  supporting  analysis 
and  resubmit  a  modified  proposal.  Prior 
to  the  Council’s  March  9-13, 1992 
meeting,  the  Council  and  NMFS  staff 
developied  additional  information  and 
analysis  within  a  cost/benebt 
framework  to  assist  the  Coimcil  in 
drawing  economic  net  benefit 
conclusions  about  the  various  proposals 
under  consideration. 

At  its  March  1991  meeting,  the  Council 
addressed  both  of  NMFS’s  major 
criticisms  by  restoring  participation  of 
the  catcher/processor  segment  in  the 
harvesting  of  the  whiting  resource,  and 
by  presenting  a  new  cost-beneHt 
analysis  and  additional  socio-economic 
information.  The  new  cost/benefit 
analysis  demonstrated  that  the  total  net 
economic  gains  and  losses  to  the 
national  economy  from  the  various 
alternative  proposals  under 
consideration  all  fell  within  a  fairly 
narrow  range.  The  lack  of  large 
demonstrable  gains  or  losses  to  the 
national  economy  from  the  various 
alternatives  indicated  that  the  real 
impacts  of  the  proposals  are 
distributional  in  nature  and  that  other 
factors  such  as  social  benebts, 
community  employment  and 
development  benefits,  interactions  with 
other  fisheries,  relationship  to  regulatory 
programs  (such  as  limited  entry),  and 
consistency  with  the  goals  and 
objectives  of  the  FMP  are  important 
factors  in  determining  the  appropriate 
distribution  of  harvesting  and 
processing  opportimities  and  overall  net 
benefit  to  the  nation. 

The  Council’s  recommendation  and 
the  action  taken  here  by  the  Secretary 
impose  an  initial  limit  on  the  amount  of 
Pacific  whiting  that  can  be  processed  at 
sea  of  98,800  mt.  This  imposes  costs  on  a 
segment  of  the  fleet  that  accounted  for 
the  processing  of  197,000  mt  of  whiting 
in  1991,  the  first  year  of  substantial 


participation  by  at-sea  catch/ 
processors.  In  1991,  catcher/processors 
caught  and  processed  117,000  mt  and 
modierships  received  deliveries  of  about 
80,000  mt.  Despite  the  initial  limit  of 
98,800  mt,  the  actual  amount  that  will  be 
processed  at  sea  during  1992  is 
unknown,  because  additional  amounts 
from  the  reserve  or  the  shoreside 
allocation  may  be  made  available  for  at- 
sea  processing  in  September  or  October. 
In  addition,  at-sea  processors  will  be 
able  to  compete  directly  for  any 
remaining  whiting  following  the 
expiration  of  this  emergency  rule  and 
any  extension  of  such.  The  Council’s 
analysis  of  this  action  compared  to  an 
Olympic-style  fishery  with  no 
allocations,  and  based  on  actual 
participation  and  catch  rates  during  1991 
for  at-sea  catcher/processors  and 
motherships,  and  a  high  and  a  low 
estimate  of  shoreside  processing  rates 
for  1992,  indicated  that  this  action  could 
result  in  net  losses  of  about  $5  million 
for  catcher/processors  and  $4  million  for 
motherships.  Estimates  of  net  income 
gains  for  shoreside  processing  plants 
range  from  $3  million  to  $6  million  and 
for  catcher  vessels  a  net  gain  of  about  $2 
million.  In  total,  the  analysis  concludes 
that  the  alternative  recommended  by  the 
Council  “may  lead  to  upwards  of  $3-$4 
million  in  lost  economic  benefits  to  the 
Nation.” 

Although  the  cost/benefit  analysis 
demonstrates  a  loss  in  net  economic 
benefits  to  the  Nation,  the  Council  took 
into  account  a  variety  of  social  and 
economic  factors  that  directly  a^ect  the 
economic  welfare  of  coastal 
communities  and  their  residents. 
Although  positive  net  economic  benefits 
to  the  Nation  are  important,  the  Council 
considered  that  a  greater  overall  net 
national  benefit  can  be  achieved  by 
allocating  the  resource  in  order  to 
preserve  harvesting  opportimities  for  the 
catcher  vessels  that  harvested  whiting 
in  the  past  and  to  foster  the 
development  of  shoreside  processing  of 
whiting  as  an  integral  part  of  the  social 
and  economic  infrastructure  of 
economically  depressed  coastal 
communities. 

The  Council  has  made  the 
preservation  of  harvesting  opportunities 
for  catcher  vessels  a  priority  for  several 
reasons.  First,  preserving  the 
opportunity  to  participate  in  the  whiting 
fishery  for  many  of  the  catcher  vessels 
that  previously  operated  in  this  fishery 
is  consistent  with  the  basic  philosophy 
behind  the  Council’s  proposal  in 
amendment  6  to  the  FMP  to  implement  a 
license  limitation  limited  entry  program 
in  the  Pacific  groundfish  fishery, 
including  the  whiting  fishery.  Based  on 
historical  landings  during  the  1984-1988 


qualifying  window  for  limited  entry, 
only  catcher  vessels  initially  will  qualify 
for  a  permit  to  harvest  groundfish, 
including  whiting.  Owners/operators  of 
catcher/processors,  which  only  fished 
experimentally  for  the  first  time  in  1990, 
with  1991  their  first  full  year  of 
participation,  will  not  qualify  for  initial 
permits.  Continued  participation  in  the 
whiting  fishery  by  catcher/processors 
beyond  the  expected  1994 
implementation  date  for  limited  entry, 
assuming  approval  of  amendment  6,  will 
depend  solely  on  whether  permits  are 
purchased  fi^m  existing  catcher  vessels. 
Therefore,  the  Council's 
recommendation  is  intended  to  allow 
continuous  participation  by  catcher 
vessels  by  ensuring  that  catcher/ 
processors  do  not  preempt  them  during 
the  2  years  preceding  implementation  of 
the  limited  entry  program. 

Second,  the  Council  believes  that 
operators  of  catcher  vessels  previously 
dependent  on  a  combination  of  Alaskan 
fisheries  and  the  whiting  fishery  for  the 
majority  of  their  annual  income  will,  to 
some  degree,  be  displaced  into  the 
already  fully  utilized  groundfish  fishery 
for  non-whiting  groundfish  species  if 
catcher/processors  are  permitted  to 
preempt  their  participation  in  the 
whiting  fishery.  Management  systems 
for  non-whiting  groundfish  fisheries  are 
already  severely  strained  with  the 
implementation  of  more  and  more 
restrictive  landing  limits  during  the  last 
few  years.  The  Council’s  limited  entry 
proposal,  as  well  as  its  current 
consideration  of  individual  quotas  for 
certain  sectors  of  the  groundfish  fishery 
are  intended,  in  part,  to  resolve  this 
issue.  In  the  interim,  however,  the 
Council  seeks  to  ensure  that  catcher/ 
processors,  which  are  new  entrants  to 
the  whiting  fishery,  do  not  force  the 
catcher  vessel  fleet  to  shift  to  non¬ 
whiting  groundfish  species  to  replace 
the  whiting  portion  of  their  annual 
income. 

The  Council’s  recommendation 
provides  at  least  80,000  mt  of  the  1992 
whiting  harvest  guideline  for  shoreside 
processors  and  the  catcher  vessels  that 
deliver  to  them.  The  Council’s 
recommendation  is  based  on  the 
premise  that  a  regional  distribution  of 
income  from  the  whiting  fishery  that 
provides  substantial  benefits  to 
economically  depressed  coastal 
communities  represents  the  greatest 
social  and  economic  net  benefit  to  the 
Nation.  The  Council’s  EA  describes 
coastal  communities  as  depressed  and 
in  some  cases  distressed  areas  with  few 
alternative  sources  of  revenue.  Severe 
declines  in  recreational  and  commericial 
salmon  fisheries  are  anticipated  in  the 
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immediate  future  which,  combined  with 
declines  in  shrimp.  Dungeness  crab,  cmd 
certain  important  other  groimdfish 
stocks,  are  expected  to  have  major 
adverse  economic  impacts  on  the  Hshing 
component  of  the  coastal  community 
infrastructure.  Coastal  counties  in 
Oregon  and  Washington  rank  near  the 
lowest  of  all  the  counties  in  each  State 
in  terms  of  per  capita  income.  Although 
coastal  areas  continue  to  attract  tourist 
and  retirement  income,  they  have 
suffered  extensively  from  a  depressed 
timber  industry  and  reductions  in  the 
harvest  of  many  fish  stocks  in  response 
to  conservation  concerns.  The  Coimcil 
believes  that  shoreside  processing  of 
whiting  will  help  diversify  the  regional 
fishing  and  processing  industry  within 
coastal  communities  aiding  them  to 
better  withstand  downturns  in  the 
harvest  of  other  fish  stocks  such  as 
Pacific  salmon.  Significant  investment  in 
additional  whiting  processing  capacity 
has  been  documented  by  the  Council. 
Most  of  this  investment  consists  of  the 
expansion  of  existing  plant  capacity 
through  the  installation  of  whiting 
processing  capability. 

The  Secretary  concurs  with  the 
Council's  recommendation  that  an 
emergency  exists  in  the  Pacific  whiting 
fishery.  In  the  absence  of  emergency 
action  by  the  Secretary,  an  Olympic- 
style  fishery  could  occur  with  the  high 
probability  that  the  mobile,  high- 
capacity.  at-sea  harvesting  and 
processing  fleet  could,  in  2  months  or 
less,  almost  totally  preempt  harvesting 
and  processing  opportunities  for  the 
shoreside  industry.  With  the  exception 
of  the  modifications  to  the  Council's 
recommendation  described  above,  the 
Secretary  is  implementing  the  Council's 
recommendation  under  Section  305(c)  of 
the  Magnuson  Act. 

For  the  purposes  of  this  emergency 
rule,  the  Secretary  includes  the 
following  definitions  of  shoreside  and 
at-sea  processing  to  facilitate 
implementation  and  enforcement  of  the 
management  scheme:  (1)  At-sea 
processing  means  processing  that  takes 
place  on  a  vessel  or  other  platform  that 
floats  and  is  capable  of  being  moved 
from  one  location  to  another,  whether 
shoreside  or  on  the  water;  (2)  shoreside 
processing  means  processing  that  takes 
place  in  a  facility  that  is  permanently 
fixed  to  land;  and  (3)  processing  or  to 
process  means  the  preparation  or 
packaging  of  Pacific  whiting  to  render  it 
suitable  for  human  consumption, 
industrial  uses  or  long-term  storage, 
including  but  not  limited  to  cooking, 
canning,  smoking,  salting,  drying, 
filleting,  freezing,  or  rendereing  into 
meal  or  oil,  but  does  not  mean  heading 


and  gutting  unless  additional 
preparation  is  done.  In  order  to  simplify 
enforcement  of  and  compliance  with  this 
rule,  when  at-sea  processing  is 
prohibited,  vessels  in  the  fishery 
management  area  that  already  possess 
processed  whiting  may  not  take  and 
retain  or  receive  (except  as  cargo]  any 
additional  whiting. 

Any  whiting  harvested  from  Q-200 
nautical  miles  offshore  and  any  whiting 
processed  within  the  jurisdiction  of  the 
United  States  will  be  counted  toward 
the  limits  imposed  by  this  rule. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator],  has  determined  that,  in 
order  to  be  effective,  this  rule  must  be 
implemented  before  or  concurrent  with 
the  start  of  the  whiting  season  on  April 
15.  The  action  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 
The  Assistant  Administrator  finds  that 
the  reasons  justifying  promulgation  of 
this  rule  on  an  emergency  basis  also 
make  it  impracticable  and  contrary  to 
the  public  interest  to  provide  prior 
notice  and  opportunity  for  comment,  or 
to  delay  for  30  days  the  effective  date  of 
this  rule,  as  generally  required  by 
section  553  (b]  and  (d]  of  the 
Administrative  Procedure  Act.  The 
public  had  opportunities  to  comment  on 
the  substance  of  this  emergency  rule 
during  the  meeting  of  the  Council  and  its 
advisory  committees  in  March  1992. 
Furthermore,  the  public  participated  in 
the  September  and  November  1991 
Council  meetings  during  which  this  issue 
was  extensively  discussed.  The  public 
also  will  have  an  opportunity  to 
comment  on  the  emergency  measures 
during  the  30-day  comment  period 
provided  by  this  rule. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a](l]  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  regular  procedures  of  that 
Order. 

An  environmental  assessment  (EA] 
has  been  prepared  for  this  action  and 
the  Assistant  Administrator  concluded 
that  there  will  be  no  significant  impact 
on  the  human  environment.  A  copy  of 
the  EA  is  available  from  the  Regional 
Directors  (see  ADDRESSES]. 

This  emergency  rule  does  not  contain 
a  collection  of  information  for  purposes 
of  the  Paperwork  Reduction  Act. 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because,  as  an 
emergency  rule,  it  is  not  required  to  be 
promulgated  as  a  proposed  rule. 


This  emergency  rule  does  not  contain 
policies  with  known  federalism 
implications  sufficient  to  warrant 
preparation  of  the  federalism 
assessment  under  Executive  Order 
12612.  Washington,  Oregon,  and 
California  are  expected  to  implement 
state  regulations  compatible  with  the 
Federal  rule. 

The  NMFS  has  requestd  that  the 
States  of  Washington,  Oregon,  and 
California  concur  with  the  Council's 
finding  that  the  proposed  action  is 
consistent  with  the  States'  approved 
coastal  zone  management  programs. 

List  of  Subjects  in  SO  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1601  et  seq. 

Dated:  April  13, 1992. 

Michael  F.  lUlman, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  part  663  is  amended 
as  follows. 

PART  663— PACIFIC  COAST 
GROUNDFISH 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1601  et  seq. 

2.  In  §  663.7,  new  paragraphs  (n]  and 
(o]  are  added  from  April  15. 1992,  until 
July  16, 1992  to  read  as  follows: 

§663.7  Prohibitions. 

*  «  *  «  * 

(n]  Process  Pacific  whiting  in  the 
fishery  management  area  during  times 
or  in  areas  where  at-sea  processing  is 
prohibited. 

(o]  Take  and  retain,  or  receive  (except 
as  cargo].  Pacific  whiting  on  a  vessel  in 
the  fishery  management  area  that 
already  possesses  processed  Pacific 
whiting,  during  times  or  in  areas  where 
at-sea  processing  is  prohibited. 

*  «  ♦  *  * 

3.  In  §  663.23,  a  new  paragraph  (b](5] 
is  added  from  April  15. 1992,  until  July 
16, 1992  to  read  as  follows: 

§  663.23  Catch  restrictions. 

*  «  ♦  «  * 

(b]  ‘  * 

(5]  Pacific  Whiting — 1992  Allocations. 
(i]  General.  For  purposes  of  this 
paragraph  (b](5],  the  following  apply: 

(A]  At-sea  processing  means 
processing  that  takes  place  on  a  vessel 
or  other  platform  that  floats  and  is 
capable  of  being  moved  from  one 
location  to  another,  whether  shoreside 
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or  on  the  water.  If  at-sea  processing  is 
prohibited,  a  vessel  in  the  fishery 
management  area  that  already 
possesses  processed  Pacific  whiting 
may  not  take  and  retain,  or  receive 
(except  as  cargo].  Pacific  whiting. 

(B)  Processing  or  to  process  means  the 
preparation  or  packaging  of  Pacific 
whiting  to  render  it  suitable  for  human 
consumption,  industrial  uses  or  long¬ 
term  storage,  including  but  not  limited  to 
cooking,  canning,  smoking,  salting, 
drying,  filleting,  fi'eezing,  or  rendering 
into  meal  or  oil,  but  does  not  mean 
heading  and  gutting  unless  additional 
preparation  is  done. 

(C)  Shoreside  or  onshore  processing 
means  processing  that  takes  place  in  a 
facility  that  is  fixed  permanently  to 
land. 

(D)  Estimates  of  the  amount  of  whiting 
processed  and  the  achievement  of  limits 
may  be  based  on  actual  amoimts 
processed,  projections  of  amounts  that 
will  be  processed,  or  a  combination  of 
the  two,  and  are  in  round  weight  or 
round-weight  equivalents. 

(ii)  Allocations.  Initially,  no  more  than 
98,800  mt  of  the  1992  Pacific  whiting 
harvest  guideline  of  208,800  mt  is 
available  for  at-sea  processing;  80,000 
mt  is  available  for  shoreside  processing; 
and  the  remaining  30,000  mt  is  set  aside 
as  a  reserve.  Pacific  whiting  taken  and 
retained  shoreward  of  the  outer 
boundary  of  the  fishery  management 
area  or  processed  within  the  jurisdiction 
of  the  United  States  are  counted  toward 
the  harvest  guideline  and  allocations. 

(iii)  The  Reserve.  The  unharvested 
portion  of  the  reserve  is  available  for 
shoreside  processing  without  additional 
announcement  in  the  Federal  Register. 
The  reserve  may  be  made  available  to 
at-sea  processors  as  provided  in 
paragraphs  (b)(5)(v}  and  (vi)  of  this 
section.  If  at-sea  processors  exceed  their 


initial  limit  of  98,800  mt,  the  overage  will 
be  deducted  from  the  reserve. 

(iv)  Prohibition  Against  At-Sea 
Processing.  When  98,800  mt  of  the  1992 
Pacific  wUting  harvest  guideline  has 
been  processed  at-sea  and  until  any  or 
all  of  the  reserve  or  any  or  all  of  the 
initial  amount  available  for  shoreside 
processing  is  made  available  to  at-sea 
processors,  further  at-sea  processing  of 
Pacific  whiting  in  the  fishery 
management  area  will  be  prohibited  and 
further  taking  and  retaining,  or  receiving 
(except  as  cargo)  of  Pacific  whiting  by  a 
vessel  with  processed  whiting  on  board 
will  be  prohibited.  At-sea  processing 
also  wiU  be  prohibited  if  that  portion  of 
the  reserve  released  to  at-sea  processing 
is  exhausted  before  any 
reapportionment  is  made  under 
paragraph  (b)(5)(vi)  of  this  section. 

(v)  September  Assessment.  (A)  If  less 
than  48,000  mt  (60  percent  of  the  amount 
initially  available  for  shoreside 
processing]  is  processed  shoreside  by 
September  1.  the  30,000-mt  reserve  will 
be  made  available  for  at-sea  processing 
on  September  1  or  as  soon  as 
practicable  thereafter.  Shoreside 
processors  may  compete  for  the 
remaining  reserve  if  they  have  already 
processed  80,000  mt  after  the  reserve  is 
released  to  at-sea  processors. 

(B]  If  48,000  mt  or  more  is  processed 
shoreside  by  September  1,  the  reserve 
will  not  be  released  to  at-sea  processing 
before  October  1. 

(C]  For  the  September  assessment,  the 
Regional  Director  will  determine  the 
amount  of  Pacific  whiting  processed 
onshore  based  on  actual  amounts 
processed,  using  the  best  available 
information  from  state  catch  and 
landings  data.  Amounts  processed  at- 
sea  will  be  based  on  data  supplied  by 
NMFS-certified  observers. 


(vi]  October  Reassessment.  Any 
amount  of  the  harvest  guideline  that  the 
Regional  Director  determines  will  not  be 
needed  by  shoreside  processors  may  be 
made  available  for  at-sea  processing  on 
October  1  or  as  soon  as  practicable 
thereafter.  This  determination  will  be 
based  on  the  best  available  information 
on  actual  amounts  processed  from  state 
catch  and  landings  data,  the  survey  of 
domestic  processing  capacity  and  intent 
(OMB  Control  No.  0648-0243],  testimony 
received  at  the  September  1992  Council 
meeting,  and  other  relevant  information. 

(vii]  Announcements.  The  Secretary 
will  announce  the  release  of  the  reserve 
and  any  reapportionments  of  the  harvest 
guideline  not  needed  by  shoreside 
processors  in  the  Federal  Register.  The 
Secretary  also  will  announce  in  the 
Federal  Register  when  the  initial  limit 
for  at-sea  processing,  or  additional 
amounts  made  available  for  at-sea 
processing,  have  been  reached,  at  which 
time  further  at-sea  processing  in  the 
fishery  management  area  will  be 
prohibited.  However,  in  order  to  prevent 
exceeding  the  limits  or  underutilizing  the 
resource,  adjustments  may  be  made 
effective  immediately  by  actual  notice  to 
fishers  and  processors  (by  phone,  fax. 
Northwest  Region  computerized  bulletin 
board  (contact:  206-526-6128],  letter, 
press  release,  and/or  U.S.  Coast  Guard 
Notice  to  Mariners  (monitor  channel  16 
VHF]],  followed  by  publication  in  the 
Federal  Register,  in  which  instance 
public  comment  will  be  sought  for  a 
reasonable  period  of  time  thereafter.  If 
insufficient  time  exists  to  consult  with 
the  Council,  the  Regional  director  will 
inform  the  Coimcil  in  writing  of  actions 
taken. 

*  *  *  «  * 

[FR  Doc.  92-8934  Filed  4-14-92;  1:42  pm] 
BILUNQ  CODE  3S10-22-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
'  regulations.  The  purpose  of  these  notices 
is  to  give  interested  persorts  an 
opportunity  to  participate  in  the  rule 
niaking  prior  to  the  adoption  of  the  final 
rules. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1  CFR  Part  305 

Coordination  of  Migrant  and  Seasonal 
Farmworker  Service  Programs 

agency:  Administrative  Conference  of 
the  United  States. 

ACTION:  Request  for  public  comments. 

SUMMARY:  The  Administrative 
Conference’s  Committee  on  Regulation 
has  under  consideration  a  draft 
recommendation  on  the  coordination  of 
federal  migrant  and  seasonal 
farmworker  programs.  Interested 
persons  are  invited  to  comment  on  the 
draft  recommendation. 

DATES:  Please  submit  comments  by  May 
1. 1992. 

ADDRESSES:  Send  comments  to  David  M. 
Pritzker,  Administrative  Conference  of 
the  United  States,  2120  L  Street  MW., 
Suite  500,  Washington,  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Pritzker,  202-254-7020. 
SUPPLEMENTARY  INFORMATION:  The 
Administrative  Conference’s  Committee 
on  Regulation  has  under  consideration  a 
draft  recommendation  concerning 
possible  improvements  in  the 
coordination  of  federal  programs  that 
provide  assistance  to  migrant  and 
seasonal  farmworkers.  Tlie  proposed 
recommendation  is  based  in  part  on  a 
draft  report  written  by  Professors  David 
Martin  of  the  University  of  Virginia  and 
Philip  Martin  of  the  University  of 
California.  The  draft  recommendation  is 
summarized  in  this  notice.  Copies  of  the 
full  text  of  the  draft  recommendation 
and  of  the  draft  report  are  available 
from  the  Office  of  the  Chairman  of  the 
Administrative  Conference.  (Please  call 
Sharon  Anderson,  202-254-7020). 

The  draft  recommendation  urges 
establishment  by  executive  order  of  an 
interagency  Coordinating  Council  on 
migrant  and  seasonal  farmworker 
programs.  The  Council  would  be 
charged  with  identifying  specific 


coordination  tasks  including  oversight  of 
relevant  programs,  with  particular 
attention  given  to  gaps  in  services  and 
unjustified  overlap.  In  most  instances, 
primary  responsibility  should  be  given 
to  an  appropriately  chosen  lead  agency. 
The  recommendation  also  calls  for 
development  of  a  reliable  and 
comprehensive  migrant  and  seasonal 
farmworker  population  census  system, 
independent  of  any  existing  specific 
programs. 

TTie  Conference’s  Committee  on 
Regulation  will  meet  in  early  May  for 
huffier  consideration  of  the  draft 
recommendation  in  the  light  of  any 
comments  that  may  be  received.  At  that 
time,  the  committee  will  decide  whether 
to  approve  a  draft  recommendation  for 
consideration  by  the  Administrative 
Conference  at  its  plenary  session 
scheduled  for  June  18  and  19, 1992. 
Comments  should  be  sent  to  the  address 
given  above,  not  later  than  May  1, 1992. 

Dated:  April  14. 1992. 

Jefhey  S.  Lubbers, 

Research  Director. 

[FR  Doc.  92-9034  Filed  4-16-92;  8:45  am] 
BILUNQ  CODE  6110-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 

RIN:  3206-AD23 

Federal  Employees  Health  Benefits 
Program;  Opportunity  for  Certain 
Annuitants  to  ReenroU 

agency:  Office  of  Personnel 
Management 

action:  Proposed  regulations. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  reinstating  and 
expanding  its  proposal  to  revise  its 
Federal  Employees  Health  Benefits 
(3FEHB)  Program  regulations  to  permit 
reenrollment  for  certain  annuitants  and 
former  spouses.  The  reenrollment 
opportunity  is  extended  to  annuitants 
(including  survivor  annuitants]  and 
former  spouses,  as  defined  in  5  U.S.C. 
8901(10,  who  were  enrolled  in  FEHB, 
dropped  the  FEHB  coverage  to  enroll  in 
a  health  maintenance  organization 
(HMO)  Medicare  risk  or  cost  plan  and 
subsequently  either  (1)  involuntary  lost 
the  Medicare  risk  or  cost  plan  due  to 
circumstances  beyond  their  control,  or 


(2)  volimtarily  disenrolled  fi-om  a  risk  or 
cost  plan. 

dates:  Comments  must  be  received  on 
or  before  June  16, 1992. 

ADDRESSES:  Written  comments  may  be 
sent  to  Andrea  S.  Minniear,  Assistant 
Director  for  Retirement  and  Insurance 
Policy,  Retirement  and  Insurance  Group. 
Office  of  Personnel  Management  P.O. 
Box  57,  Washington,  DC  20044,  or 
delivered  to  OPM,  room  4351, 1900  E 
Street  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Abby  L  Block.  (202)  606-0191  or  FTS 
266-0191. 

SUPPLEMENTARY  INFORMATION:  On 

August  8, 1988,  OPM  published  proposed 
reg^ations  (53  FR  29686)  to  permit 
reenrollment  in  FEHB  for  certain 
annuitants  who:  (1)  Were  previously 
enrolled  in  FEHB,  (2)  dropp^  the  FEHB 
coverage  to  enroll  in  a  Medicare  risk  or 
cost  plan  and  (3)  subsequently 
involuntarily  lost  the  Medicare  risk  or 
cost  plan  coverage  due  to  either  a  move 
out  of  the  plan  enrollment  area  or 
discontinuance  of  the  plan.  On 
November  6, 1989,  the  proposed 
regulations  were  withdrawn  (54  FR 
46621),  primarily  because  Public  Law  - 
101-76,  enacted  in  July  of  1989,  required 
OPM  to  submit  to  the  Congress,  by 
February  1990,  recommendations  to 
reform  the  FEHB  Program,  and  the 
process  of  developing  a  reform  proposal 
was  just  getting  underway.  At  this  time, 
we  believe  it  is  appropriate  both  to 
reinstate  the  proposed  regulations  and 
to  expand  the  FEHB  reenrollment 
opportunity  by  allowing  annuitants  who 
voluntarily  disenroll  from  a  risk  or  cost 
plan  for  any  reason  to  also  reenroll,  but 
only  during  the  annual  FEHB  open 
season.  We  also  are  proposing  to  allow 
former  spouses  the  same  reenrollment 
opportunity  under  the  same  provisions 
specified  for  annuitants. 

It  should  be  noted  that  a  number  of 
health  plan  carriers,  employee  and 
retiree  organizations,  and  Federal 
agencies  submitted  written  comments 
on  the  August  8, 1988,  proposed 
regulations.  While  those  comments 
received  as  a  result  of  the  earlier  notice 
will  be  given  equal  consideration  to 
those  received  as  a  result  of  this  notice, 
some  commenters  may  now  wish  to 
resubmit  or  provide  additional 
comments,  particularly  in  view  of  the 
expansion  of  the  proposed  regulations. 
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In  order  to  continue  FEHB  coverage 
after  retirement,  a  retiring  employee 
must  have  been  covered  by  die  FEHB 
Program  for  the  5  years  of  service 
immediately  before  retirement  or  if  less 
than  5  years  for  all  periods  of  service 
during  which  he  or  she  was  eligible  for 
coverage.  The  FEHB  law  requires  that, 
to  qualify  for  continued  FEHB  coverage, 
sur^vor  annuitants  must  be  covered  as 
family  members  when  the  employee  or 
annuitant  dies.  Continuous  enrollment 
after  retirement  has  been  a  requirement 
of  the  FEHB  Program  since  its  inception 
in  I960.  Since  this  was  prior  to  the 
enactment  of  Medicare,  enrollment  in 
HMO  risk  or  cost  contracts  was  not  an 
issue. 

Today,  the  Health  Care  Financing 
Administration  (HCFA)  of  the 
Department  of  Health  and  Human 
Services  offers  individuals  who  are 
entitled  to  Part  B  of  Medicare  an 
opportunity  to  obtain  comprehensive 
health  care  services  from  an  HMO  under 
a  Medicare  risk  or  cost  contract.  Under 
these  contracts,  HCFA  pays  a  monthly 
capitation  payment  (or  premium]  for 
each  Medicare  enroUee  to  the 
contracting  organization,  which  may 
also  charge  the  enrollee  a  monthly 
premium.  Because  of  this  financing 
arrangement  an  individual  may  be  able 
to  obtain  comprehensive  coverage  equal 
to  what  is  offered  under  the  FEIffl 
program  at  a  lower  overall  premium  cost 
by  enrolling  with  a  Medicare  risk  or  cost 
contracting  organization. 

Some  annuitants  have  expressed 
interest  in  enrolling  for  coverage  under  a 
Medicare  risk  or  cost  contract  but  are 
reluctant  to  drop  their  FEHB  coverage 
because  diey  cannot  (except  under  very 
limited  circumstances)  reenroll  in  the 
FEHB  program  once  they  cancel.  Hiose 
who  do  enroll  under  a  Medicare  risk  or 
cost  contract  and  maintain  their  FEHB 
coverage  may  be  incurring  an 
unnecessary  cost  by  contributing  their 
share  of  premiums  for  duplicate  FEHB 
coverage.  This  also  results  in  an 
unnecessary  expenditure  by  the 
Government  which  contributes  a 
substantial  portion  of  each  total  FEHB 
premium.  We  are,  therefore,  proposing 
to  allow  annuitants  and  former  spouses 
who  cancel  their  FEHB  enrollment  for 
the  purpose  of  enrolling  under  a 
Medicare  risk  or  cost  contract  under 
sections  1833  or  1876  of  the  Social 
Security  Act  to  reenroll  in  FEHB  upon 
loss  of  their  Medicare  risk  or  cost 
contract  coverage.  We  believe  that  this 
proposal  will  result  in  a  savings  to  the 
Government  and  to  enrollees  by 
eliminating  duplicative  premium  costs. 

We  also  are  proposing  to  extend  this 
reenrollment  opportunity  to  include 


former  spouses  who  are  currently 
enrolled  in  the  FEHB  Program  and  are 
eligible  to  enroll  in  a  Me^care  risk  or 
cost  contract  We  believe  that  these 
individuals  should  have  the  same 
opportunity  to  drop  dieir  FEHB  coverage 
for  the  purpose  of  obtaining 
comprehensive  health  care  at  a  lower 
cost  and  to  reenroll  in  the  FEHB 
Program  if  they  lose  their  Medicare  risk 
or  cost  contract  coverage.  Furthermore, 
since  former  spouses  must  pay  both  the 
employee  and  the  Government  share  of 
the  cost  of  an  FEHB  enrollment,  our 
proposal  would  result  in  substantially 
greater  savings  to  them.  Currently  they, 
like  other  enrollees,  have  been  rductant 
to  drop  die  FEHB  coverage  because  they 
know  they  cannot  reenroll  in  FEHB  once 
they  caned. 

Annuitants’  and  former  spouses* 
requests  to  their  employing  office  to 
cancel  their  FEHB  enrollment  must  be 
accompanied  by  a  statement  they  are 
canceling  to  enroll  in  a  plan  under  a 
Medicare  risk  or  cost  contract  The 
statement  must  provide  the  effective 
date  of  enrollment  in  the  risk  or  cost 
plan.  Failure  to  provide  this  statement 
may  result  in  forfeiture  of  the 
opportunity  to  reenroll  in  FEHB  at  a 
later  time. 

In  order  to  provide  uninterrupted 
health  benefits  coverage  for  those  FEHB 
enrollees  who  select  a  Medicare  risk  or 
cost  contract,  we  are  proposing  that  the 
effective  date  of  FEHB  cancellation 
would  be  the  day  before  the  date  the 
Medicare  risk  or  cost  contract  coverage 
takes  effect,  as  shown  in  the  statement 
provided  by  the  enrollee. 

DisenroUment  from  the  Medicare  risk 
or  cost  plan  results  in  loss  of  coverage 
under  that  plan.  DisenroUment  may  be 
initiated  either  by  the  individual  or  by 
the  plan.  The  voluntary  disenrollment 
from  a  Medicare  risk  or  cost  plan,  and 
immediate  reenrollment  in  any  FEHB 
plan,  may  be  required  or  dictated  by 
either  of  the  circumstances  described 
below: 

— ^The  enrollee: 

•  Moves  out  of  the  plan  enrollment 
area. 

— ^The  plan: 

•  Discontinues  its  Medicare  risk  or 
cost  contract  or  is  reconfigured  to  the 
extent  that  the  enroUee’s  medical  care 
needs  are  disrupted; 

•  Loses  its  Medicare  risk  or  cost 
contract  for  any  reason. 

In  the  event  that  the  enroUee  dies 
whUe  covered  by  a  Medicare  risk  or  cost 
plan,  the  FEHB  reenrollment  opportunity 
transfers  to  his  or  her  eligible  survivors 

An  enroUed  risk  or  cost  plan  member 
may  voluntarily  disenroU  ^m  that  plan 
at  any  time  for  any  reason.  However. 


individuals  who  voluntarily  disenroU 
frtim  a  risk  or  cost  plan  may  reenroll  in 
FEHB  only  during  fte  next  available 
annual  FEHB  open  season,  like  other 
enroUees  who  make  voluntary  changes 
in  enrollments.  Therefore,  in  order  to 
assure  continuity  of  health  plan 
coverage,  annuitants  and  former 
spouses  who  wish  to  disenroU 
voluntcuily  from  a  Medicare  risk  or  cost 
plan  and  reenroU  in  FEHB  wiUi  no  break 
in  health  coverage  should  disenroU 
effective  at  the  end  of  the  same  cedendar 
year  and  submit  the  FEHB  reenrollment 
election  to  dieir  employing  office  during 
the  announced  open  season,  usuaUy 
mid-November  thru  eariy-December  of 
each  year. 

Regardless  of  the  reason  for 
disenrollment,  the  annuitcuit  or  former 
spouse  wiU  be  responsible  for  notifying 
his/her  employing  office  and  providing 
documentation  from  the  risk  or  cost  plan 
confirming  the  date  of  disenrollment.  For 
an  involuntary  disenrollment  the 
reenrollment  in  FEHB  would  take  effect 
on  the  effective  date  of  disenrollment 
from  the  risk  or  cost  plan  as  shown  on 
the  documentation  from  that  plan.  For  a 
voluntary  disenrollment.  the 
reenrollment  in  FEHB  would  take  effect 
on  the  first  day  of  the  first  pay  period 
which  begins  in  January  of  the  next 
foUowing  year. 

Executive  Order  12291,  Federal 
Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  ^ecutive  Order  12291,  Federal 
Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  smaU  entities 
because  they  relate  to  Federal 
employees  and  annuitants. 

List  (rf  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedures.  Government  employees. 
Health  insurance. 

Office  of  Personnel  Management 
Constance  Berry  Newman, 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  890  as  foUows: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  8013;  sec.  860.303  also 
issued  under  50  USuC  403p.  22  U.S.C.  SOeOc 
and  40690-1;  Subpart  L  alM  issued  under 
sea  599C  of  Pub.  L 101-613, 104  Stat  2064. 
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2.  Section  890.301  is  amended  by 
adding  paragraphs  (d)(3](iii).  and  (g)(6) 
as  follows: 

S  690.301  Opportunities  to  re(^tsr  to 
enroll  and  change  enrollment 
***** 

(d)  *  *  * 

(3)  *  *  * 

(iii)  An  annuitant  or  a  former  spouse, 
as  defined  in  5  U.S.C.  8901(10),  who 
canceled  enrollment  under  this  part  for 
the  purpose  of  enrolling  under  a 
Medicare  risk  or  cost  contract  under 
sections  1833  or  1876  of  the  Social 
Security  Act  may  register  to  reenroll. 
***** 

(g)  Loss  of  coverage  under  Federal 
programs.  *  *  * 

(6)  An  employee  annuitant  who  had 
been  covered  under  this  part  since  his  or 
her  hrst  opportunity  to  enroll  or  for  the  5 
years  immediately  preceding  the 
commencing  date  of  his  or  her  annuity 
or  monthly  compensation,  whichever  is 
shorter,  a  survivor  annuitant  who  has 
been  enrolled  or  was  otherwise  eligible 
to  enroll  for  coverage  imder  this  part,  or 
a  former  spouse  who  had  been  enrolled 
for  coverage  imder  this  part  who  cancels 
enrollment  for  the  purpose  of  enrolling 
in  a  Medicare  risk  or  cost  contract  and 
is  subsequently  disenrolled  from  the 
Medicare  risk  or  cost  contract,  may 
register  to  reenroll  in  self  alone  or  in  self 
and  family  coverage  under  this  part. 
Voluntary  disenrollment  from  a 
Medicare  risk  or  cost  contract  must  be 
made  in  conjunction  with  reenrollment 
during  the  next  available  open  season  to 
assure  continuing,  uninterrupted  health 
plan  coverage.  Involuntary 
disenrollment  provides  an  opportunity 
to  immediately  reenroll  under  this  part 
at  any  time  beginning  31  days  before 
and  ending  31  days  after  the 
disenrollment. 

***** 

3.  In  section  890.304,  paragraph  (d)  is 
amended  by  adding  the  following  two 
sentences  immediately  after  the  second 
sentence  to  read  as  follows: 

§  890.304  Termination  of  enroNment 
***** 

(d)  Cancellation.  *  *  *  If  an  aimuitant 
submits  documentation  that  the 
cancellation  is  for  the  purpose  of 
enrolling  in  a  Medicare  risk  or  cost 
contract,  the  cancellation  becomes 
effective  on  the  day  before  the 
enrollment  under  the  Medicare  risk  or 
cost  contract  takes  effect  Such 
documentation  must  be  submitted  to  the 
employing  ofrice  within  the  period 
beginning  31  days  before  and  ending  31 
days  after  the  Medicare  risk  or  cost 
contract  enrollment  takes  effect*  *  * 
***** 


4.  Section  890.306  is  amended  by 
adding  a  new  paragraph  (1)  to  read  as 
follows: 

§890.306  Effectlva  dates. 
***** 

(1)  Reenrollment  of  aimuitant.  The 
effective  date  of  an  annuitant’s 
reenrollment  under  §  890.301(g)(6)  is,  for 
an  involuntary  disenrollment  firom  a 
Medicare  risk  or  cost  contract  plan,  the 
date  shown  on  the  documentation  from 
the  plan.  For  a  voluntary  disenrollment 
the  efrective  date  of  reenrollment  is  the 
First  day  of  the  first  pay  period  which 
begins  in  January  of  the  next  following 
year. 

5.  Section  890.806  is  amended  by 
redesignating  paragraph  (b)  as 
paragraph  (c)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  890.806  Effactiva  datas  of  covaraga. 
*****’ 

(b)  Reenrollment.  The  effective  date 
of  a  reenrollment  under  §  890.301(g)(6) 
is,  for  an  involuntary  disenrollment  from 
a  Medicare  risk  or  cost  contract  plan, 
the  date  shown  on  the  documentation 
fiom  the  plam.  For  a  voluntary 
disenrollment  the  effective  date  of 
reenrollment  is  the  first  day  of  the  first 
pay  period  which  begins  in  January  of 
the  next  following  year. 
***** 

6.  In  Section  890.807,  paragraph  (e)  is 
amended  by  adding  the  following 
immediately  after  the  second  sentence 
to  read  as  follows: 

§  890.807  Termination  of  enrollment 
***** 

(3)  Cancellation.  *  *  *  If  a  former 
spouse  submits  documentation  that  the 
cancellation  is  for  the  purpose  of 
enrolling  in  » Medicare  risk  or  cost 
contract  plan,  the  cancellation  becomes 
effective  on  the  day  before  the  coverage 
under  the  Medicare  risk  or  cost  contract 
takes  effect.  Such  documentation  must 
be  submitted  to  the  emplojring  office 
within  the  period  beginning  31  days 
before  and  ending  31  days  after  the 
Medicare  risk  or  cost  contract 
enrollment  takes  effect.  The  former 
spouse  and  family  members,  if  any,  are 
not  entitled  to  the  temporary  extension 
of  coverage  for  conversion  or  to  convert 
to  an  individual  contract  for  health 
benefits.  Except  for  former  spouses  who 
provide  documentation  that  they  are 
canceling  for  the  purpose  of  enrolling  in 
a  Medicare  risk  or  cost  contract  plan,  a 
former  spouse  who  cancels  his  or  her 
enrollment  may  not  later  reenroll.  *  *  * 

[FR  Doc.  92-8708  Filed  4-16-02;  8:45  am]  ' 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-NM-31-AO] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-300  and  -320  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT.  ^ 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  ATR42-300 
and  -320  series  airplanes.  This  proposal 
would  require  modification  of  the  nose 
landing  gear  (NLG)  retraction  control 
logic,  and  a  functional  test  of  the  landing 
gear  retraction  manual  override  control. 
This  proposal  is  prompted  by 
investigation  results  which  revealed 
that,  on  airplanes  with  manual  override 
capability  on  the  normal  landing  gear 
selector,  the  landing  gear  could  be 
raised  with  the  nose  wheel  not  centered, 
which  could  Jam  the  nose  gear  in  the  up 
position.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  a 
gear-up  landing. 

DATES:  Comments  must  be  received  by 
June  8, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103,  . 
Attention:  Rules  Docket  No,  92-^^-31- 
AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gary  Lium,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056:  telephone  (206) 
227-1112;  fax  (206)'227-1320. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
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proposed  rule  by  submittiiig  sudi 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  ‘X!omments  to 
Docket  Number  92-NM-31-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-31-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  Direction  G4n6ale  de  I’Aviation 
Civile  (DGAC),  which  is  the 
airwordiiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR42-300  and  - 
320  series  airplanes.  The  DGAC  advises 
that  recent  investigation  results  have 
revealed  that  on  Model  ATR42  series 
airplanes  on  which  a  modification  had 
been  accomplished  to  introduce  manued 
override  capability  on  the  normal 
landing  gear  selector  (Modification 
1694],  the  landing  gear  could  be  raised 
with  the  nose  wheel  not  centered.  Hiis 
condition,  if  not  corrected,  could  jam  the 
nose  gear  in  the  up  position,  which 
could  result  in  a  gear-up  landing. 

Aerospatiale  has  issued  Service 
Bulletin  ATR42-32-0028,  Revision  3, 
dated  February  12, 1991,  which 
describes  procedures  to  modify  the  nose 
landing  gear  (NLG)  retraction  control 
logic  by  installing  new  electrical  wiring, 
and  to  perform  a  functional  test  of  the 
landing  gear  retraction  manual  override 


control.  When  incorporated,  this 
modification  will  prevent  the  possibility 
of  nose  gear  retraction  throu^  the 
override  logic  introduced  by , 

Modification  1694.  The  DGAC  classified 
this  service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
90-028-026(B)  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  maniifactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  iidormed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
cer^cated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  NLG  retraction 
control  logic,  and  a  functional  test  of  die 
landing  gear  retraction  manual  override 
control.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

The  FAA  estimates  that  8  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  13  worit  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  Ae  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  supplied  by  the  maniifacturer 
at  no  cost  to  the  operators.  Bq^ed  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,720. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  propos€d 
would  not  have  sufficient  feder^sm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Fof  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1] 
is  not  a  “major  nile”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 


have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  dr^  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Adminisbrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  US.C  106(8):  and  14  CFR  11.89. 

i  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  92-NM-31-AD. 

Applicability:  Model  ATR42-300  and  -320 
series  airplanes  on  which  Modification  1694 
(Aerospatiale  Service  Bulletin  ATR42-32- 
0021]  has  been  accomplished  and  on  which 
Modification  2063  (Aerospatiale  Service 
Bulletin  ATR42-32-0028)  has  not  been 
accomplished;  certified  in  any  category. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  a  possible  gear-up  landing, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  nose  landing  gear 
(NLG)  retraction  control  logic,  and  perform  a 
function  test  of  the  landing  gear  retraction 
manual  override  control,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-32- 
0028,  Revision  3,  dated  February  12, 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA 
Transport  Airplane  Directorate.  The  request 
shall  he  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 
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Issued  in  Renton.  Washington,  on  April  7, 
1992. 

D.L  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  92-8915  Filed  4-16-92;  8:45  am] 
BIUJMQ  CODE  4enM»-H 


14  CFR  Part  39 

[Docket  No.  •1-NM-63-AD] 

Airworthiness  Directives;  Fokker 
Model  F-28  Mark  0100  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  notice  revises  an  eariier 
proposed  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-26 
Mark  0100  series  airplanes,  that  would 
have  required  replacement  of  the  flight 
mode  panel  (FMP).  That  proposal  was 
prompted  by  reports  of  changes  in  the 
FMP  display  values  occurring  without 
crew  input,  due  to  in-flight  vibration  that 
affects  the  rotary  encoders.  This  action 
revises  the  proposed  rule  by  requiring 
replacement  of  the  FMP  with  a  modifled 
FMP  that  is  not  subject  to  a  recently 
identified  manufacturing  process 
problem  associated  with  the 
replacement  FMP  rotary  encoders 
specified  in  the  original  notice.  The 
actions  specifled  by  this  proposed  AD 
are  intended  to  prevent  the  pilot  and  co¬ 
pilot  from  receiving  inaccurate  flight 
information  (heading,  altitude,  and 
vertical  speed  displays),  which  is 
necessary  for  safe  operation  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
May  18, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103,  " 
Attention:  Rules  Docket  No.  91-NM-63- 
AD.  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
tne  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA  Inc..  1199  North 
Fairfax  Street.  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA  Transport 
Airplane  Directorate,  1601  Lind  Avenue. 
SW.,  Renton.  Washington. 

FOR  FURTt«R  INFORMATION  CONTACT. 
Mr.  Mark  Quam.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 


FAA  Transport  Airplane  Directorate. 

1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone  (206) 
227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
.they  may  desire.  Communications  shall 
identify  the  Rules  Docket  munber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule. 

All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  ‘'Comments  to 
Docket  Number  91-NM-83-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA  Transport  Arplane  Directorate, 
ANM-103.  Attention;  rules  Docket  No. 
91-NM-63-AD,  1801  Lind  Avenue  SW. 
Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certain  Fokker  Model  F-28  Marie  0100 
series  airplanes,  was  published  as  a 
notice  of  prtqiosed  rulemaking  (NPRM) 
in  the  Federid  Reg^er  on  April  23, 19M 
(56  FR  18553).  That  NI^  would  have 
required  replacement  of  the  flight  mode 
panel  (FMP).  That  NPRM  was  prompted 
by  reports  of  changes  in  the  Ft^  display 
values  occurring  without  crew  input  due 
to  in-flight  vibration  that  affects  the 
rotary  encoders.  That  condition,  if  not 
corrected,  could  result  in  the  pilot  and 
co-pilot  receiving  inaccurate  flight 
information  (heading,  altitude,  and 


vertical  speed  displays),  which  is 
necessary  for  safe  operation  of  the 
airplane. 

Since  the  issuance  of  that  NPRM.  two 
commenters  requested  that  the  Notice 
be  withdrawn  because  of  a 
manufacturing  process  problem 
associated  with  the  replacement  FMP 
rotary  encoders  specified  in  the 
proposed  rule.  Recent  test  results  have 
revealed  that  when  installed, 
replacement  switches  with  a  data  code 
prior  to  91-22  have  a  potential 
premature  wear-out  characteristic  which 
could  lead  to  a  similar  effect  of 
spontaneous  flight  reference  changes. 
Subsequently,  the  Rijksluchtvaartdienst 
(RLD),  which  is  the  airworthiness 
authority  for  the  Netherlands,  has 
cancelled  Netherlands  Arworthiness 
Directive  BLA  No.  91-001,  dated  January 
11, 1991,  which  was  issued  to  address 
replacement  of  the  FMP  rotary  encoders 
as  described  in  Fokker  Service  Bulletin 
SBFlOOO-22-022.  dated  December  21. 
1990. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-22-031,  dated  September  9. 1991. 
that  supersedes  Fokker  ^rvice  Bulletin 
SBFlOO-22-022.  and  describes 
procedures  for  replacement  of  the  FMP 
with  a  modified  FMP  that  is  not  subject 
to  the  addressed  problems.  (The  Fo^er 
service  bulletin  references  Collins 
Service  Bulletin  SBFlOO-22-06  for 
additional  instructions.)  Installation  of 
the  modified  FMP  will  prevent  display 
value  changes  due  to  nominal  vibration 
levels  present  in  flight  The  RLD 
classified  Fokker  Service  Bulletin 
SBFlOO-22-031  as  mandatory  and  issued 
Netherlands  Airworthiness  Directive 
BLA  No.  91-106  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

Upon  further  consideration  and 
review  of  this  new  data,  the  FAA  has 
determined  that  it  is  necessary  to  revise 
the  notice  to  require  replacement  of  the 
FMP  with  the  new  modified  FMP 
described  in  Fokker  Service  Bulletin 
SBFlOO-22-031. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment 

Additionally,  the  FAA  has  received 
new  information  concerning  the  current 
number  of  airplanes  of  U.S.  registry  that 
would  be  affected  by  the  proposal.  The 
initial  proposal  indicated  that  20  U.S.- 
registered  airplanes  would  be  affected 
by  the  proposal;  however,  current  data 
indicates  ^at  only  10  U.S.-registered 
airplanes  would  be  affected.  The  correct 
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numbei  is  reflected  in  the  economic 
analysis  paragraph,  below. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  would  be 
supplied  to  the  operators  at  no  cost. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $550. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eflects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procediu«s  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulation  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

S  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Fokker.  Docket  91-NM-63-AD. 

Applicability:  Model  F-28  Mark  0100  series 
airplanes,  certificated  in  any  category. 


Compliance:  Required  within  180  days  after 
the  elective  date  of  this  AD,  unless 
accomplished  previously. 

To  prevent  the  pilot  and  co-pilot  from 
receiving  inacciuate  flight  Information, 
accomplish  the  following: 

(a)  Remove  the  flight  mode  panel  (FMP), 
part  number  622-7477-301  or  622-7477-401, 
and  replace  it  with  an  FMP  having 
Modification  6  installed,  in  accordance  with 
Fokker  Service  Bulletin  SBFlOO-22-031,  dated 
September  9, 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  April  3, 
1992. 

James  V.  Devany,  Acting  Manager, 

Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  92-8916  Filed  4-16-92;  8:45  am] 
BtUJNa  CODE  4910-13-11 


14  CFR  Part  71 

[Airspace  Dockat  No.  91-AGL-15] 

Proposed  Alteration  to  VOR  Federal 
Airway  V-526;  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
realign  a  segment  of  Federal  Airway  V- 
526  between  DRYER  and  Youngstown, 
OH.  This  airway  is  being  utilized  as  an 
arrival  route  to  the  Cleveland  terminal 
area  from  the  east.  Realigning  the 
airway  would  provide  for  optimum 
utilization  of  that  airspace. 

DATES:  Comments  must  be  received  on 
or  before  June  1, 1992. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division,  AGL-500,  Docket  No. 
91-AGL-15,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Coimsel,  room  916,  800  Independence 
Avenue  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 

Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  ffie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  91- 
AGL-15.” 

The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
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list  for  future  NPRM’s  should  abo 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Prc^sal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regidations  (14  CFR  part  71)  to 
alter  VOR  Federal  Airway  V-526 
between  DRYER  and  Youngstown.  OH. 
Thb  airway  b  used  as  an  arrival  route 
to  the  Cleveland  terminal  area  bom  the 
east.  Thb  realignment  would  move  the 
airway  north  of  ib  current  position.  This 
action  would  improve  the  flow  of  traffic. 
The  VOR  Federal  airway  listed  in  this 
document  b  published  in  $  71.123  of 
Handbook  7400.7  eflective  November  1. 
1991,  which  is  incorporated  by  reference 
in  14  CFR  71.1. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  £unendments  are  necessary  to 
keep  them  operational  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
“significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11043; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecb  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways,  Incorporation  by  reference. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30. 1991.  and  effective  November 
1. 1991.  is  amended  as  follows: 


Sec.  71.123  Domestic  VOR  Federal  Airways 

*  •  *  •  A 

V-526 

From  Northbrook.  IL:  INT  Norttd)rook  095° 
and  Giper,  Ml,  310*  radials:  to  Giper.  From 
Waterville,  (Ml;  INT  Waterviile  113*  and 
DRYER.  OH  2S2*  radials:  DRYER:  Qiardon. 
OH:  Youngstown.  OH:  to  (Marion.  PA. 

•  A  A  •  A  A 

Issued  in  Washington,  DC,  on  April  3, 1992. 
)erry  W.  Ball, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doc.  92-8914  Filed  4-16-92:  8:45  am] 
BILUNO  CODE  4S10-13-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154, 157, 201  and  284 

[Docket  No.  RM83-47-000,  et  aL] 

Various  Rulemaking  Dockets; 
Termination  of  Rulemaking  Dockets 

Issued  April  13. 1992. 

AQENCv:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Termination  of  rulemaking 
dockeb. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  ((^mmission)  is 
terminating  eleven  rulemaking  dockeb. 
These  various  actions  are  explained 
below  in  detail  by  individual  docket 
number.  The  Commission  withdraws  the 
Notices  of  Proposed  Rulemaking  and 
denies  petitions  for  rulemaking  because 
they  are  moot  or  address  issues  which 
are  being  considered  in  other 
proceedings. 

DATfS:  These  terminations  are  eflective 
April  13, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nina  M.  Sandman,  Pipeline  Rates  and 
Valuation  Section.  Office  of  the  CJeneral 
Counsel,  Federal  Energy  Regulatory 
Commission,  625  North  Capitol  Street 
NE..  Washington.  DC  20426,  (202)  206- 
0447. 

SUPPLEMENTARY  INFORMATION: 

Before  (^mmissioners;  Martin  L.  Alklay. 
Chairman:  Cbcules  A.  Trabandt  Elizabeth 
Anne  Moler,  Jerry  ].  Langdon  and  Branko 
Terzic. 

Petition  of  the  Process  Gas 
Consumers  Group  and  The 
American  Iron  and  Sbel  In¬ 
stitute  for  the  institution  of 
Rulemaking  Proceedings  to 
Investigate  and  Establish 
Rules  Relating  to  the  Impor¬ 
tation  of  Natural  Gas . RM83-47-000 


Petition  of  the  Sbte  of  Louisi¬ 
ana  Requesting  Re-Evalua¬ 
tion  of  Policy  Requiring 
Rate  Base  Treatment  trf 
Prepaymenb  Made  Under 

Take-or-Pay  Contracto - -  RM83-54-000 

Market  Ordering  (Conditions 
in  Certificates  Issued  Under 


IB  CFR  parts  157  and  284.. _ RM84-10-000 

Regulation  of  Natural  Gas 
Pipeline  After  Partial  Well¬ 
head  Decontrol . . .  RM85-1-175 

Procedures  for  Pipeline  Re¬ 
covery  of  Take-or-Pay  Pay¬ 
ments,  Take-or-Pay  Buy¬ 
outs  and  (k>ntract  Reforma¬ 
tion  Costs . RM86-10-000 


Generic  Approach  to  Affili¬ 
ated  Entities  Test . . .  RM88-2-000 

Five-Year  Take-or-Pay  Make¬ 
up  Provisions  in  Natural 
Ga»  Producer  Pipeline  Con- 

tracU - - RM86-20-000 

Rulemaking  to  Amend  18  CFR 

154.38  and  201Jl(b) - RM88-30-000 

In  the  Matter  of  Natural  Gas 

Supply  Association . . RM88-24-000 

Petition  of  the  Process  Gas 
Consumers  Group,  et  al.  for 
Rulemaking  on  Cost  Alloca¬ 
tion  and  Rate  Design .  RM89-^-000 

Petition  of  the  Producer  Asso¬ 
ciations  for  Sbtement  of 
Policy  on  Rate  Design _ RM89-1 1-000 


Termination  of  Rulemaking  Dockets 

Issued  April  13, 1992. 

/.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is 
terminating  eleven  pending  rulemaking 
dockets.  In  particular,  the  Ckimmission  is 
withdrawing  two  Notices  of  Proposed 
Rulemaking  (NOWl)  and  dismissing  nine 
petitions  for  rulemaking.  The  instant 
proceedings  have  become  moot  or 
address  issues  which  are  being 
considered  in  other  proceedings. 
Accordingly,  these  proceedings  require 
no  further  Commission  action. 

In  Wiiliams  Natural  Gas  Company  v. 
FERC (Williams).'  the  United  States 
Court  of  Appeals  for  the  D.C.  Circuit, 
stated  that  an  agency’s  discretion  is^t 
its  height  when,  as  here,  it  chooses  not 
to  act.  However,  issuance  of  a  notice  of 
proposed  regulation  does  "oblige  the 
agency  to  consider  the  comments  it 
received  and  to  articulate  a  reasoned 
explanation  for  its  decision"  not  to 
implement  the  proposed  regulation.®  Of 
the  eleven  proceedings  here  involved,  in 
only  two  did  the  Commission  issue  an 
NOPR  and  receive  comments.  Below, 
the  Commission  considers  the  comments 

'  B72  F.2d  436  (D.C  Qr.  lOSS). 

872  F.2d  at  450. 
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nied  by  the  parties  and  explains  its 
reasons  for  terminating  those  two 
proceedings  without  adopting  a  rule. 

In  the  oUier  nine  proceedings,  parties 
filed  petitions  for  the  Commission  to 
undertake  rulemaking  proceedings,  but 
the  Commission  has  taken  no  action  on 
those  petitions  and  no  record  has  been 
developed.’  Below  the  Commission  also 
gives  its  reasons  for  refusing  to 
imdertake  the  requested  rulemaking 
proceedings  and  dismissing  the 
petitions. 

77.  Withdrawal  of  Notices  of  Proposed 
Rulemaking 

A.  NOPR  Proposing  Elimination  of  5- 
Year  Make-up  Period 

On  July  22, 1988,  in  Docket  Na  RM88- 
20-000,  the  Commission  issued  a  NOPR 
to  eliminate  the  requirement  in  S  154.103 
of  its  regulations  *  that  take-or-pay 
contracts  subject  to  the  Commission's 
jurisdiction  include  a  five-year  make-up 
period.’  The  Commission  stated  that  the 
purpose  of  the  proposed  rule  was  to  give 
producers  and  pipelines  the  widest 
possible  latitude  in  resolving  take-or- 
pay  problems. 

Twenty  seven  commenters  responded 
to  the  NOPR  in  Docket  No.  RM88^20- 
000.  The  proposed  rule  was  supported 
by  producers,  some  pipelines,  local 
distribution  companies  and  the 
American  Gas  Association.  Those 
commenters  agreed  with  the 
Commission  that  the  make-up 
requirement  was  unnecessary  and  might 
even  be  an  impediment  to  negotiating 
new,  flexible,  market-responsive 
contracts.  Some  commenters,  however, 
opposed  repeal  of  the  five-year 
requirement.  They  generally  argued  that 
the  make-up  requirement  had  been 
helpful  in  mitigating  take-or-pay  and 
that  eliminating  the  requirement  would 
worsen  a  pipeline’s  negotiating  position 
in  contracting  for  future  gas  supplies. 

The  Commission  believes  that,  in  light 
of  the  passage  of  the  Wellhead 
Decontrol  Act  of  1989,’  as  well  as  the 
fact  most  pipelines  have  already 
substantially  addressed  their  take-or- 
pay  problems,’  there  is  no  reason  to 


•  See  Natural  Resoutxxs  Defense  Council  Inc.  v. 
S.RC  (NRDCi.  eoe  FJd  1031, 1045-7,  p.C.  Car. 
1979).  drawing  a  distinction  between  an  agency's 
refu^  to  undertake  a  rulemaking  (reviewable,  if  at 
all,  under  an  exceedingly  narrow  standard)  and  its 
decision  to  terminate  a  rulemaking  proceeding  aher 
a  substantial  record  has  been  developed  throu^ 
issuance  of  a  NOnt 

«  18  can  154.103  (1991). 

•  Five-Year  Take-or-Pay  Make-up  Provisions  in 
Natural  C^s  Producei^Pipeline  Contracts,  FERC 
Statutes  and  Regulations  f  32.464  (1968). 

•  Pub.  L  No.  101-ea  103  Stet  157  (1989). 

’  Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  DecontroL  Order  Na  500-H,  IH 
FEatC  Stats  and  Regs  1 30.867  (1989),  reh'g  granted 


eliminate  the  five-year  makeup 
requirement  prior  to  the  January  1, 1993 
total  decontrol  of  first  sales  provided  for 
by  the  Wellhead  Decontrol  Act. 
Accordingly,  the  Commission  is 
withdrawing  this  NOPR.  Instead,  the 
elimination  of  the  five-year  make-up 
requirement  will  be  considered  as  part 
of  a  comprehensive  proposal  to  modify 
all  the  Commission’s  regulations 
concerning  producers  to  reflect  the 
Wellhead  Decontrol  Act’s  removal  of  all 
first  sales  fixim  the  Commission’s 
jurisdiction  on  January  1, 1993. 

The  five-year  make-up  requirement 
applies  only  to  producer-pipeline  take- 
or-pay  contracts  that  provide  for  a  first 
sale  of  gas  subject  to  the  Commission’s 
NGA  jurisdiction.  Since  the  Wellhead 
Decontrol  Act  provides  for  the  removal 
of  all  first  sales  from  the  Commission’s 
jurisdiction  by  January  1, 1993,  the  five 
year  make-up  requirement  will  have  no 
applicability  after  that  date  in  any 
event.  Perhaps  more  importantly,  under 
that  Act,  any  gas  sold  under  a  contract 
that  the  parties  renegotiate  to  provide 
that  the  gas  will  not  be  subject  to  any 
maximum  lawful  price  is  removed  from 
the  Commission’s  jurisdiction 
immediately.*  Thus,  the  Wellhead 
Decontrol  Act  already  allows  parties  to 
renegotiate  contracts  unconstrained  by 
the  regulatory  constraints  applicable  to 
jurisdictional  contracts,  including  the 
five  year  make-up  requirement  In  this 
context  removal  of  the  five-year  make¬ 
up  requirement  frtim  the  Commission’s 
regulations  now  would  have  little 
impact  if  any,  on  the  parties’  flexibility 
in  negotiating  take-or-pay  settlements. 
Moreover,  as  fully  discussed  in  the 
Commission’s  Order  Nos.  50O-H  and 
500-1,  most  pipelines  have  already 
substantially  addressed  their  take-or- 
pay  problems.*  Accordingly,  the 
Commission  believes  the  regulations 
proposed  in  Docket  No.  RP88-20-000  are 
not  needed  at  this  time,  and  the 
Commission  is,  therefore,  withdrawing 
this  NOPR  and  terminating  the  docket  in 
which  it  was  proposed. 

B.  NOPR  Proposing  Generic  Affiliated 
Entities  Test 

On  May  20, 1987,  in  revising  its  PGA 
regulations  generally,  the  Commission 
issued  a  NOPR  in  Docket  No.  RM8&-14- 
000  to  establish  a  generic  test  for 
determining  whether  a  pipeline  had 
complied  with  the  Affiliated  Entities 


in  part  and  denied  in  part  Order  No.  500-1,  in  FERC 
StaU  and  Regs.  1  30380  (1990). 

*  In  addition,  various  other  categories  of 
Jurisdictional  gas  are  removed  from  the 
Commission's  iurisdiction  before  January  1, 1993, 
including  gas  under  contracts  that  expire  or  are 
terminated. 

•  Supra,  f.n.  7. 


Test  set  forth  in  NGPA  section 
601(b)(1)(E).*®  More  specifically,  the 
Commission  proposed  that  amounts 
paid  by  a  pipeline  to  an  affiliate  or 
charged  for  its  own  production  will  be 
deemed  just  and  reasonable  if  the 
amounts  paid  do  not  exceed  the  average 
of  prices  paid  by  all  pipelines  to  non- 
affiliated  producers  in  a  designated 
geographic  area  for  a  particular  type  of 
gas.  On  November  10, 1987,  in  adopting 
a  final  rule  revising  its  PGA  regulations, 
in  Order  No.  483  (FERC  Stats  and  Regs 
f  30,778  at  p.  30,902),  the  Commission 
granted  a  motion  to  sever  the  property 
Affiliated  Entities  Test  frtim  the  final 
rule  and  established  a  separate  docket 
for  that  proposal  to  be  considered. 
(Docket  No.  RP8&-2-000) 

Out  of  the  fifty-four  commenters  who 
responded  to  this  NOPR,  twenty-seven, 
comprised  of  producers,  producer-states 
and  pipelines,  urged  the  Commission  to 
withdraw  the  proposed  Affiliated 
Entities  rule  because  they  believed  it 
would  seriously  impair  the  ability  of  an 
affiliated  producer  to  acquire  new 
supplies  of  natural  gas  and  would 
ensnarl  the  affiliated  producer  in  royalty 
disputes  on  existing  and  future  leases. 

By  and  large,  those  commenters 
opposing  the  proposed  rule  argued  that 
there  was  no  rational  basis  for  the 
Commission’s  departure  from  its 
utilization  of  the  case-by-case  method. 
They  believed  that  such  an  across-the- 
boa^  rule  was  simply  too  harsh.  Some 
commenters  expressed  the  view  that  the 
proposed  rule  was  illegal,  in  violation  of 
the  NGA,  contradictory  or  unjust.  One 
commenter  suggested  that  the 
Commission,  should  instead,  establish  in 
each  pipeline’s  PGA  filing,  a  maximum 
volume  level  or  percentage  of  affiliated 
gas  for  each  category  the  pipeline  could 
flow  through  without  approval  of  the 
Commission.  One  commenter 
maintained  that  the  use  of  a  rule 
mandating  determinations  of  just  and 
reasonable  payments  based  on  a  generic 
comparability  standard  was 
inappropriate  without  a  showing  that 
interstate  pipelines,  on  an  industry-wide 
basis,  consistently  have  paid  affiliated 
producers  ammmts  that  the  Commission 
deems  unjust  and  imreasonable. 

Another  commenter  averred  that  the 
Commission  had  failed  to  demonstrate 
that  a  generic  rule  would  respond 
adequately  to  the  myriad  of  ^stinctions 
between  the  parties  affected  by  the 
rulemaking.  Generally,  commenters 
wanted  the  Commission  to  keep  using 
its  case-by-case  determinations. 


‘0  52  FR  20828  Qune  3, 1987);  FERC  Statutes  and 
Regulations,  Regulations  Preambles  1 32,443  (1987). 
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Only  6  commenters  favored  the 
proposed  rule  as  proposed.  These 
commenters  were  LDCs  who  were 
concerned  about  the  potential  dangers 
of  pipelines  favoring  their  affiliated 
entities.  The  fear  was  that  pipelines 
would  circumvent  regulations  by  paying 
excessive  prices  to  their  production 
affiliates. 

Agencies  have  discretion  to  determine 
whether  to  address  particular  issues 
through  individual  case-by-case 
adjudications  or  through  nilemaking 
proceedings  establishing  generic 
standards.**  “[T]he  agency  *  *  *  alone 
is  cognizant  of  the  many  demands  on  it, 
its  limited  resources,  and  the  most 
elective  structuring  and  timing  of 
proceedings  to  resolve  those  competing 
demands.”  **  Here,  having  considered 
all  the  comments  received  in  response  to 
the  NOPR,  the  Commission  had 
determined,  in  the  exercise  of  its 
discretion,  that  the  issue  whether 
pipelines  have  violated  the  Affiliated 
Entities  Test  is  best  addressed  in  case- 
by-case  adjudications,  rather  than 
through  establishment  of  a  generic  test 
as  proposed  in  the  NOPR. 

Application  of  the  Affiliated  Entities 
Test  requires  determining  whether  the 
amount  paid  in  the  sale  between  the 
pipeline  and  its  affiliate  exceeds  the 
amount  paid  in  “comparable  first  sales 
between  persons  not  affiliated  with  such 
interstate  pipeline.”  What  constitutes 
the  appropriate  comparable  sales  for 
purposes  of  making  this  comparison  is  a 
difficult  factual  issue  that  can  best  be 
determined  in  an  individual 
adjudication.  In  such  an  individual 
adjudication,  parties  have  the 
opportunity  to  gather  information  about, 
and  examine,  the  particular  transactions 
in  detail.  Unlike  a  generic  rule,  the  case- 
by-case  approach  allows  for  flexibility 
which  permits  a  wide  range  of  factors 
about  the  particular  sales  at  issue  to  be 
considered  in  determining  what  sales 
are  comparable  to  the  pipeline  affiliate's 
sales  to  the  pipeline.  Consequently,  in 
any  individual  case,  the  proper  weight 
can  be  given  to  each  factor.  The 
Commission  agrees  with  the  opposing 
commenters  that  a  generic  rule  could  not 
respond  adequately  to  the  myriad  of 
distinctions  between  the  thousands  of 
sales  potentially  affected  by  the 
proposed  rulemaking. 

Despite  the  advantages  of  individual 
adjudications  discussed  above,  a 
generic  rule  might  be  justified  as  a 


‘  ■  SEC  V.  Chenery  Corp..  332  U.S.  194.  202-203 
(1947).  NAACP  V.  FPC,  425  U.S.  662.  228  (1976): 
Natural  Resources  Defense  Council,  Inc.  v.  SEC,  606 
F.2d  1031, 1055  (D.C.Cir.  1979). 

••  Natural  Resources  Defense  Council  Inc.  v. 
SEC,  606  F.2d  at  1056. 


means  of  reducing  administrative 
burdens,  if  the  Commission  were  faced 
with  large  numbers  of  cases  raising 
issues  concerning  the  Affiliated  Entities 
Test.  However,  in  recent  years  the  issue 
of  a  violation  of  the  Affiliated  Entities 
Test  has  rarely  required  litigation  in  rate 
cases.  There  thus  appears  little  need  for 
a  generic  test  as  a  means  of  reducing 
administrative  burdens,  and  case-by¬ 
case  determinations  are  adequate  to  the 
task  of  ensuring  that  pipelines  not  pay 
excessive  amounts  in  making  purchases 
from  affiliates.  On  balance,  therefore, 
the  Commission  concludes  that  the 
advantages  of  case-by-case 
adjudications  in -allowing  for  individual 
consideration  of  the  particular  facts  of 
each  case  outweigh  any  benefits  that 
might  be  gained  ffiroug^  establishment 
of  a  generic  rule.  Accordingly,  the 
Commission  will  heed  the  advice  of  the 
majority  of  the  commenters  and 
withdraw  this  NOPR,  and  terminate  the 
docket  in  which  it  is  pending. 

Finally,  the  Commission  emphasizes 
that  our  action  here  is  limited  to 
deciding  not  to  establish,  through 
rulemaking,  a  generic  Affiliated  Entities 
Test  but  rather  to  use  case-by-case 
adjudications  for  resolving  issues 
concerning  the  Affiliated  Entities  Test. 
The  Commission  is  not  by  its  action  here 
in  any  way  addressing  the  standards 
that  will  be  used  in  those  individual 
adjudications  for  purposes  of  applying 
the  Affiliated  Entities  Test  Shortly 
before  issuance  of  the  proposal  for  a 
generic  test,  the  Commission  issued 
Opinion  No.  269  in  Tennessee  Gas 
Pipeline  Co.,*®  applying  the  Affiliated 
Entities  Test  in  a  specific  case.  In  that 
Opinion,  the  Commission  clarified  the 
standards  that  the  Commission  uses  in 
applying  that  test  in  individual  cases. 

III.  Dismissal  of  Petitions  for 
Rulemaking 

The  Commission  now  turns  to  the 
various  petitions  for  rulemaking  in 
which  no  record  has  been  established, 
and  discusses  its  reasons  for  refusing  to 
undertake  rulemaking  proceedings  in 
response  to  those  petitions. 

A  Proceedings  Involving  Take-or-Pay 
Related  Issues 

Three  of  the  petitions  for  rulemaking 
proceedings  that  the  commission  is 
terminating  involve  take-or-pay  related 
issues.  On  January  13, 1983,  in  Docket 
No.  RM83-54-0(X),  the  State  of  Louisiana 
(Louisiana)  filed  a  petition  seeking  a 
modification  of  Commission  policy  to 
permit  pipelines  to  recover  carrying 
charges  on  take-or-pay  payments 


»»  38  FERC 1 61.306  (1987). 


through  their  PGAs,  instead  of  requiring 
that  such  costs  be  recovered  through 
rate  base  treatment  in  section  4  rate 
cases.  In  support  of  its  petition, 

Louisiana  asserted  that  pipelines  would 
be  less  likely  to  cut  back  first  on  their 
takes  of  cheaper  gas  if  they  had  greater 
assurance  that  they  could  recover 
carrying  charges  on  take-or-pay  incurred 
for  more  expensive  gas. 

On  March  16, 1984,  in  Docket  No. 
RM84-1(>-(XX),  Associated  Gas 
Distributors  (AGD)  filed  a  petition  to 
amend  the  Commission's  regulations  to 
require  that  parties  to  contracts  for  the 
sale  of  any  Natural  Gas  Policy  Act 
(NGPA)  section  102  and  107  gas  that 
may  be  transported  and/or  sold  under 
Commission  authority,  certify  that  the 
underlying  contracts  are  sufficiently 
flexible  to  permit  adjustment  of  the  gas 
prices  to  reflect  changes  in  market 
conditions. 

On  May  20, 1986,  in  Docket  No.  RM86- 
10-(X)0,  Columbia  Gas  Transmission 
Corporation  (Columbia)  filed  a  petition 
requesting  that  the  Commission 
establish  a  policy  that  take-or-pay 
settlement  costs:  (1)  Are  variable  costs 
which  pipelines  can  only  recover 
through  their  commodity  rates;  (2) 
should  be  subject  to  a  searching 
prudence  inquiry;  (3)  cannot  be 
allocated  based  on  purchase 
deficiencies;  and,  (4)  that  downstream 
pipeUnes  will  be  permitted  as-billed 
flow  through  of  any  costs  billed  to  them. 
As  its  basis  for  making  these  requests, 
Columbia  maintained  that  while  it  had 
resolved  its  contractual  problems  with 
producers,  its  upstream  suppliers  had 
noL 

The  Commission  has  determined  that 
no  further  action  is  necessary  in  any  of 
these  proceedings.  The  Commission  has 
considered  take-or-pay  related  issues  in 
its  Order  Nos.  500  and  528  series  of 
orders  and  in  the  individual  pipeline 
rate  proceedings  initiated  pursuant  to 
the  policies  established  in  those  orders. 
In  American  Gas  Association  v.  FERC 
(AGA  ///**  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
affirmed  the  Commission's  decision  in 
Orders  No.  5(X)-H  and  500-1  not  to  take 
action  under  Natural  Gas  Act  (NGA) 
section  5  to  modify  producer-pipeline 
take-or-pay  contracts.  The  court  upheld 
the  Commission's  decision  instead  to 
rely  on  individually-negotiated 
settlements^togeffier  with  the  pipelines' 
right,  established  in  Order  No.  5(X),  to 
refuse  transportation  in  the  absence  of 
an  offer  of  take-or-pay  credits — to 
resolve  pipelines'  contractual  problems 


>«  912  F.2d  1496  (D.C.  Cir.  1990). 
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with  producers. All  issues  concerning 
pipelines’  recovery  of  their  take-or-pay 
costs  from  their  customers  are  now 
being  considered  in  pipelines’  individual 
Order  No.  528  and  gas  inventory  chaige 
proceedings. 

B.  Proceedings  Involving  Issues 
Concerning  Open  Access 
Transportation. 

On  ]une  9, 1986,  in  Docket  No.  RM85- 
1-175,  the  Natural  Gas  Supply 
Association  (NCSA)  fried  an  emergency 
request  to  require  that  pipelines  seeing 
implementation  of  Ord^  No.  436 
through  settlements  of  preexisting  rates 
cases,  be  subject  to  ceiiain  reporting 
requirements  and,  that  such  settlements 
be  limited  to  an  initial  term  of  one  year. 
NCSA  stated  that  it  was  concerned  that 
new  shippers  might  not  have  a  full 
opportunity  to  participate  in  the 
settlements. 

On  June  13, 1988,  in  Docket  No.  RM88- 
24-000,  on  November  21, 1988,  in  Docket 
No.  RM89-3-000  and  on  February  10, 
1989,  in  Docket  No.  RM89-ll-OOa 
National  Gas  Supply  Association,  PGC 
and  Producer  Associations,  respectively, 
filed  three  separate  petitions  seeking 
Commission  rulemalcings  on  the 
appropriate  design  of  transportation 
rates  to  reflect  the  development  of  open- 
access  transportation. 

These  matters  have  been,  and  are 
being,  considered  in  individual  pipeline 
rate  proceedings,  the  Commission’s  1989 
Policy  Statement  on  Rate  Design,**  and 
the  current  rulemaking  proceeding  in 
Docket  No.  RM91-11-000.*’ 

Accordingly,  there  is  no  need  to 
consider  die  matters  raised  in  the 
foregoing  petitions  for  rulemaking  in 
Docket  Nos.  RM88-24-000,  RM89-3-000, 
and,  RM89-11-000,  and  these  dockets 
will  be  terminated. 

C  Other  Petitions  for  Rulemaking 

On  December  22, 1962,  in  Docket  No. 
RM83-47-000,  Process  Gas  Consumers 
Group  (PGC)  fried  a  petition  requesting 
that  the  Commission  and  the  Economic 
Regulatory  Administration  (ERA):  **  (1) 


'  *  The  ConiBiaeSan'B  take-or-pay  creditiiig 
program  expired  on  December  31. 1090.  See  Order 
Noe.  50O-IC.  56  PR  14848  (April  U.  ISOlk  FERC  Stats. 
&  Regs.  1  30,917  and  90O-L.  56  FR 14848  (]ane  25, 
1991).56FERCln,4ea 

^  Interstate  Natorai  Gas  Ptpeiine  Rate  Design,  47 
FERC  181.279  (1068). 

In  Re  Pipeiine  Service  Obligations  and 
Revisions  to  Regulations  Governing  Self- 
Implementing  TVansportatlon  ander  Part  284  of  the 
Commiasioa's  Regu^ona;  Notice  of  Proposed 
Rulemeldng  ieeu^  )tiiy  31. 1001;  50  Rl  38372  (Aug. 
13. 1001).  56  FERC  f  01. 178  (1981). 

On  February  7. 1969,  the  ERA'S  aothority  over 
the  Importation  ii  natural  gas  wae  transferred 
within  the  Di  pm  twentef  Energy  to  tita  Office  of 
Natural  Gas,  Assistant  Secretary  for  Fossil  Energy. 
See  Delegation  Order  0204-127,  issued  February  7, 


Institute  a  proceeding  to  inquire  into  the 
need  for,  and  marketability  ot  imported 
natural  gas  and  what  pricing  or  rate 
conditions  should  be  attach^  to  any 
import  authorizationa  that  are  granted: 
and  (2)  establish  rules  concerning  the 
take-or-pay  terms  of  import  contracts.  In 
justifying  its  requests,  PGC  stated  that 
pipelLies  at  that  time  (1982),  were 
proposing  to  import  gas  at  prices  higher 
than  those  avculable  for  domestic  gas. 

’The  Secretary  of  Energy  has  delegated 
to  the  Assistant  Secretary  for  Fossil 
Energy,  not  this  Commission,  his 
authority  under  NGA  section  3  to 
authorize  imports  of  natural  gas.**  In 
addition,  in  1984  the  Secretary  of  Energy 
issued  new  polity  guidelines  concerning 
the  Assistant  Secretary’s  exercise  that 
authority.**  As  a  general  matter,  under 
those  policy  guidelines,  the  Assistant 
Secretary  will  authorize  an  import 
where  the  contract  terms  are  sufficiently 
flexible  to  respond  to  changing  market 
conditions  for  the  duration  of  the  import. 
In  these  circumstances,  no  piupose 
would  be  served  by  considering  the  PGC 
petition. 

On  September  28, 1988,  in  Docket  No. 
RM88-30-^)00,  the  I^ilroad  Commission 
of  Texas  (Texas)  filed  a  petition 
requesting  the  Commission  to 
promulgate  a  rule  that  would  require 
natural  gas  companies  and  research 
organizations  to  direct  at  least  25 
percent  of  their  tot£d  expenditure  on 
researdi  development  and 
demonstration  (RD&D)  plans  toward 
natural  gas  marketing  studies.  Texas 
stated  that  it  wanted  to  ensure  that 
money  would  be  available  for  the 
creation  and  expansion  of  natural  gas 
markets.  However,  a  request  of  this 
nature  is  more  appropriately  raised  in 
connection  with  an  application  seeking 
approval  of  an  annual  RD  &  D  plan,  e.g. 
in  the  Gas  Research  Institute’s  (GRI) 
annual  filing  with  the  Commission. 

rV.  Conclusion 

In  consideration  of  the  foregoing,  the 
Commission  withdraws  the  Notices  of 
Proposed  Rulemaking  in  Docket  Nos. 
RM88-2-000  and  RM88-20-000,  and 


1989,  5  Federal  Energy  Gukidfnes  (CCH)  f  70,051 
(1989).  For  convenience,  hereafter  this  orier  wiM 
refer  to  ERA  and  the  Assistant  Secretary  for  Fossil 
Energy  nterchangeably  as  the  Aseietant  Secretary. 

**  See  TreneCeiwda  Pipelines  Ltd.  v.  FERC,  878 
F,2d  401  (D,C  Or.  1988). 

New  Policy  Guidehnea  and  Delegation  Orders 
from  the  Secretary  of  Energy  to  Econostiic 
Regnletory  Administration  and  Federal  Energy 
Regulatory  Conunieaioa  Relating  to  the  Regulation 
of  Imported  Natural  Gaa.  48  FR  S884  (Feb.  22. 1964). 
In  the  Policy  Guidelines  Statement  a^ 
accompanying  Delegation  Orders,  the  Secretary 
also  clarified  die  drvieion  of  authority  between  the 
Assistant  Secretary  for  Fossil  Energy  and  this 
Commission. 


denies  the  petitions  for  rulemaking  fried 
in  Docket  Noe.  RM83-47-000,  RM83-54- 
000,  RM84-10-000.  RM8S-1-175,  RM86- 
10-000,  RM88-3(MXn,  RM88-24-000, 
RM89-3-00a  and  RM89-ll-00a  These 
dockets  are  being  terminated  as  of  the 
date  of  issuance  of  this  Order. 

The  Commission  orders:  The 
proceedings  in  Docket  Nos.  RM83-47- 
OOa  RM83-54-00a  RM84-10-000,  RM65- 
1-175,  RMae-lO-OOO,  RM86-2-000, 
RM88-20-000,  RM88-30-000,  RM88-24- 
000,  RM89-3-000  and  RM8&-11-000  are 
terminated. 

By  die  Commission. 

Linwood  A  Watstm,  Jr., 

Acting  Secretary. 

[FR  Doc.  92-0935  Filed  4-16-92;  8:45  am] 
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DEPAFTTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 

[PS-2S(>-t21 

RIN  1545-AE26 

DefinMon  of  Passive  Investment 
Income 

aqbicy:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  under  section  1362 
of  the  Internal  Revenue  Code  relating  to 
the  definition  of  passive  investment 
income.  An  S  corporatkm  with 
subchapter  C  earnings  and  profits  and 
excess  passive  investment  income  as 
defined  und^  section  1382(d)(3)(D]  may 
be  subject  to  tax  under  section  1375. 
Moreover,  a  corpioration’s  subdiapt^  S 
election  terminates  if  the  corporation 
has  subchapter  C  earnings  and  profits 
and  excess  passive  investment  income 
for  three  consecutive  years.  Changes  to 
the  applicable  law  were  made  by  the 
subchapter  S  Revision  Act  of  1982,  the 
Tax  Reform  Act  of  1984,  the  Tax  Reform 
Act  of  1986,  and  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988.  The 
proposed  regulations  afreet  S 
corporations  and  tlMir  shareholders  and 
are  necessary  to  provide  them  with 
guidance  to  comply  with  the  applicable 
tax  law. 

DATES:  Written  comments  must  be 
received  by  Jime  1, 1992.  In  order  to 
testify  at  the  public  hearing  scheduled 
for  June  4, 1992,  at  10  a.m.,  requests  to 
speak  (with  outlines  of  oral  comments  to 
be  presented)  at  the  hearing  must  be 
received  by  May  15, 1992.  See  notice  of 
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hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

ADDRESSES:  Send  comments,  requests  to 
appear  at  the  public  hearing,  and 
outlines  of  oral  comments  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attention: 
CC:CORP:T:R:  (PS-260-82),  room  5228, 
Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT. 
Concerning  the  hearing,  Carol  Savage, 
Regulations  Unit  (202)  377-6231  (not  a 
toll-free  number);  concerning  the 
regulation,  Andrea  Tucker,  (202)  566- 
4751  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accoi^ance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Ai^airs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer  T:FP, 
Washington,  DC  20224. 

The  collection  of  information  in  this 
regulation  is  in  §  1.1362-5(d)(iv).  This 
information  is  required  by  the  bitemal 
Revenue  Service  to  determine  which  S 
corporations  elect  by  amended  return  to 
have  the  rules  of  the  proposed 
regulations  apply  to  years  prior  to  the 
effective  date  of  those  regulations.  This 
information  will  be  used  to  monitor 
compliance  with  the  regulation.  The 
likely  respondents  are  small  businesses. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particidar 
circumstances.  Estimated  total  annual 
reporting  burden  for  S  corporation 
shareholders  filing  Form  1040X:  16,500 
hours.  The  estimated  annual  burden  per 
respondent  is  3  hours  and  18  minutes. 
Estimated  number  of  respondents:  5,000. 
Estimated  annual  frequency  of 
responses  (for  reporting  requirements 
only):  1. 

Background 

This  document  amends  the  Income 
Tax  Regulations  (26  CFR  part  1)  under 
section  1362  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  “Code"). 


These  amendments  are  necessary  to 
implement  section  1362  as  added  by 
section  2  of  the  subchapter  S  Revision 
Act  of  1982  and  as  amended  by  sections 
102  and  721  of  the  Tax  Reform  Act  of 
1984,  sections  511, 632,  and  701  of  the 
Tax  Reform  Act  of  1986,  and  sections 
1006(f)(6)-(7)  and  1007(g)(9)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  Proposed  regulations  under 
section  1362  were  published  on 
December  27. 1988  (53  FR  52190). 

The  preamble  to  those  regulations 
requested  comments  concerning  the 
appropriate  scope  of  the  passive 
investment  income  limitation,  including 
public  comment  on  alternative 
definitions  that  would  distinguish 
passive  investment  income  ^m  income 
earned  in  the  active  conduct  of  a  trade 
or  business.  In  response  to  comments 
received,  this  notice  of  proposed 
rulemaking  replaces  portions  of  the 
proposed  regulations  published 
December  27, 1988. 

Explanation  of  Provisions 

Under  section  1362(d)(3)  of  the  Code, 
a  corporation’s  S  election  terminates  if 
the  corporation  has  subchapter  C 
earnings  and  profits  at  the  close  of  three 
consecutive  taxable  years,  and,  for  each 
of  those  taxable  years,  more  than  25 
percent  of  the  corporation’s  gross 
receipts  is  passive  investment  income. 
Additionally,  for  any  taxable  year  in 
which  an  S  corporation  has  excess 
passive  investment  income  and 
subchapter  C  earnings  and  profits,  the  S 
corporation  may  be  subject  to  tax  imder 
section  1375.  Passive  investment  income 
generally  includes,  with  a  number  of 
exceptions,  gross  receipts  derived  from 
royalties,  rents,  dividends,  interest, 
annuities,  and  sales  or  exchanges  of 
stock  or  securities.  Under  section 
1375(b)(3),  the  section  1362(d)(3) 
definition  of  passive  investment  income 
also  applies  for  purposes  of  section  1375. 

These  proposed  regulations  define 
passive  investment  incmne  for  purposes 
of  section  1362  and  section  1375  and 
reflect  all  the  exceptions  contained  in 
the  statute  and  in  the  former  proposed 
regulations  to  the  definition  of  passive 
investment  income.  In  addition,  these 
proposed  regulations  generally  except 
from  the  definition  of  passive 
investment  income  gross  receipts 
derived  in  the  ordinary  course  of  certain 
trades  or  businesses. 

Thus,  under  these  proposed 
regulations,  royalties  are  limited  to 
those  not  derived  in  the  ordinary  course 
of  a  trade  or  business  of  licensing 
property.  Royalties  also  do  not  include 
copyright  royalties  as  defined  under 
section  543(a)(4);  mineral,  oil  and  gas 
royalties  as  defined  under  section 


543(a)(3);  amounts  received  upon 
disposal  of  timber,  coal,  or  domestic  iron 
ore  with  respect  to  which  the  special 
rules  of  section  631  (b)  and  (c)  apply;  or 
active  business  computer  software 
royalties  as  defined  under  section  543(d) 
(without  regard  to  paragraph  (d)(5)). 
Rents  do  not  include  amounts  earned  for 
the  use  of  property  if  significant  services 
are  rendered,  nor  do  rents  include 
produced  film  rents  as  defined  under 
section  543(a)(5).  Passive  investment 
income  does  not  include  interest  earned 
fium  the  sale  of  property  or  the 
performance  of  services  in  the  ordinary 
course  of  a  trade  or  business,  or  gross 
receipts  directly  derived  in  the  ordinary 
course  of  a  trade  or  business  of  lending 
or  financing,  dealing  in  property, 
puuuhasing  or  discounting  accounts 
receivable,  notes,  or  installment 
obligations,  or  servicing  mortgages. 
Additionally,  under  these  proposed 
regulations,  the  Commissioner  may  by 
regulations,  revenue  ruling,  or  revenue 
procedure  exclude  fium  the  definition  of 
passive  investment  income  other  income 
derived  in  the  ordinary  course  of  a 
corporation’s  trade  or  business. 

'These  proposed  regulations  under 
section  1362  are  proposed  to  apply  to 
taxable  years  of  corporations  beginning 
after  December  31, 1992.  An  S 
corporation  and  its  shareholders  may, 
however,  elect  to  apply  these 
regulations  to  the  extent  that  the  statute 
of  limitations  has  not  expired  for  S 
corporation  taxable  years  beginning  on 
or  before  December  31, 1992,  but  not  for 
any  taxable  year  beginning  on  or  before 
December  31, 1981.  lliis  election  may  be 
made  for  an  S  corporation  taxable  year 
by  filing  for  the  corporation  and  each 
shareholder  a  return  or  an  amended 
return  that  is  consistent  with  these  rules 
for  that  taxable  year  for  which  the 
election  is  made  and  each  subsequent 
taxable  year.  Furthermore,  an  S 
corporation  and  its  shareholders  may 
revoke  an  election  made  under  section 
1368(e)(3)  if  all  relevant  returns  are,  or 
are  amended  to  be,  consistent  with  the 
revocation. 

However,  corporations  described  in 
section  1362(d)(3)(E)  may  elect  to  apply 
these  rules  only  for  positions 
established'after  July  18, 1984,  in  taxable 
years  ending  after  such  date. 

To  the  extent  that  an  S  corporation 
and  its  shareholders  wish  to  elect  to 
apply  these  regulations  for  one  or  more 
prior  open  taxable  years  but  .';annot  file 
all  returns  consistent  with  the 
provisions  of  this  regulation,  the  Internal 
Revenue  Service  may  grant  relief  in 
appropriate  circumstances.  In  addition, 
the  Service  invites  public  comment  on 
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the  application  of  these  rules  to  prior 
taxable  years. 

Special  Analysis 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b]  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C  chapter  6]  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  [preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  Written  comments  must  be 
received  by  June  1, 1992.  Requests  to 
speak  (with  outlines  of  oral  comments  to 
be  presented)  at  a  public  hearing 
scheduled  for  June  4. 1992,  at  10  a.m., 
must  be  received  by  May  15, 1992.  See 
the  notice  of  public  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Andrea  Tucker 
of  the  Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
Internal  Revenue  Service.  However, 
other  personnel  from  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  1.1361-OA 
through  1.1388-1 

Cooperatives,  Income  taxes.  Reporting 
and  recordkeeping  requirements.  Small 
business. 

Proposed  Amendments  to  the 
Relations 

The  proposed  amendments  to  26  CFR 
part  1  are  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  for  ptui  1 
continues  to  read  as  follows: 


Authority:  Sec.  7806, 6aA  Stat  917;  26 
U.S.C.  7805. 

•  •  *  *  • 

Par.  2.  Proposed  §  1.1362-0,  as 
published  in  the  Federal  Register  on 
December  27, 1988  (53  FR  52190),  is 
amended  by  revising  the  paragraph 
headings  for  {  1.1362-3(d)(5)  through 
(d)(6)  to  read  as  follows: 

*  «  •  •  • 

(5)  Passive  investment  income. 

(i)  In  general. 

(ii)  Defrnitions. 

(A)  Royalties. 

(1)  In  general. 

(2)  Royalties  derived  in  the  ordinary 
course  of  a  trade  or  business. 

(3)  Copyright,  mineral,  oil  and  gas, 
and  active  business  computer 
software  royalties. 

(B)  Rents. 

(1)  In  general. 

(2)  Provision  of  significant  services. 

(3)  Produced  film  rents. 

(C)  Dividends. 

(D)  Interest. 

(1)  In  general. 

(2)  Interest  on  obligations  acquired  in 
the  ordinary  course  of  a  trade  or 
business. 

(E)  Annuities. 

(F)  Gross  receipts  from  the  sale  of 
stock  or  securities. 

(G)  Other  income. 

(iii)  Special  rules. 

(A)  Options  or  commodities  dealers. 

(B)  Treatment  of  certain  lending, 
financing  and  other  businesses. 

(C)  Payment  to  a  patron  of  a 
cooperative. 

(iv)  Effective  date. 

(6)  Examples. 

Par.  3.  Proposed  S  1.1362-3,  as 
published  in  the  Federal  Register  on 
December  27, 1988  (53  FR  52193),  is 
amended  by  revising  pcnagraphs  9d)(5) 
and  (6)  to  read  as  follows: 

§  1.1362-3  Termination  of  clectlorL 
*  *  *  «  * 

(d)  Excess  passive  investment  income. 

*  *  * 

(5)  Passive  investment  income — (i)  In 
general.  In  general,  passive  investment 
income  means  gross  receipts  (as  defined 
in  paragraph  (d)(4)  of  this  section) 
derived  from  royalties,  rents,  dividends, 
interest,  annuities,  and  gains  from  the 
sales  or  exchanges  of  stock  or  securities. 

(ii)  Definitions.  For  purposes  of  this 
paragraph  (d)(5),  the  following 
definitions  apply; 

(A)  Royalties — (1)  In  general. 
Royalties  means  all  royalties,  including 
mineral,  oil,  and  gas  royalties,  and 
amounts  received  for  the  privilege  of 
using  patents,  copyrights,  secret 
processes  and  formulas,  good  will. 


trademariks,  tradebrands,  fienchises, 
and  other  like  property.  The  gross 
amount  of  roy^ties  is  not  reduced  by 
any  part  of  t^  cost  of  the  rights  under 
which  they  are  received  or  by  any 
amount  allowable  as  a  deduction  in 
computing  taxable  income. 

(2)  Royalties  derived  in  the  ordinary 
course  of  a  trade  or  business.  Royalties 
does  not  include  royalties  derived  in  the 
ordinsu^  course  of  a  trade  or  business  of 
licensing  property.  Royalties  received  by 
a  corporation  are  derived  in  the 
ordinary  course  of  a  trade  or  business  of 
licensing  property  only  if,  based  on  all 
the  facts  and  circiunstances,  the 
corporation — 

(/■)  Created  the  property;  or 

(7i)  Performed  significant  services  mr 
incurred  substantial  costs  with  respect 
to  the  development  or  marketing  of  the 
property. 

(3)  Coyy right,  mineral,  oil  and  gas. 
and  active  business  computer  software 
royalties.  Royalties  does  not  include 
copyright  royalties  as  defined  under 
section  543(a)(4):  mineral,  oil  and  gas 
royalties  as  de^ed  under  section 
543(a)(3):  amounts  received  upon 
disposal  of  timber,  coal,  or  domestic  iron 
ore  with  respect  to  which  the  special 
rules  of  section  631(b)1and  (c)  apply;  and 
active  business  computer  software 
royalties  as  defined  under  section  543(d) 
(without  regard  to  paragraph  (d)(5)). 

(B)  Rents — (1)  In  general.  Rents 
means  amoumts  received  for  the  use  of, 
or  right  to  use,  property  (whether  real  or 
personal)  of  the  corporation. 

(2)  Provision  of  significant  services. 
Rents  does  not  include  payments 
received  for  the  use  of  or  right  to  use 
property  if  the  corporation  also  provides 
significant  services  to  the  user  or 
occupant  for  the  pa3miients.  Examples  of 
payments  not  treated  as  rents  include 
payments  for  the  use  of  rooms  or  other 
quarters  in  hotels,  boarding  houses, 
apartment  houses,  tourist  homes,  motor 
courts,  or  motels  if  significant  services 
are  rendered  to  the  occupant. 

Generally,  significant  services  are 
considered  rendered  to  the  occupant  if 
they  are  primarily  for  the  occupant’s 
convenience  and  are  other  than  those 
usually  or  customarily  rendered  in 
connection  with  the  rental  of  rooms  or 
other  space  for  occupancy  only.  Maid 
service  supplied  by  a  hotel  is  an 
example  of  significant  services  rendered 
to  the  occupant;  in  contrast,  the 
furnishing  of  heat  and  light,  the  cleaning 
of  common  areas  such  as  public 
entrances,  exits,  stairways  and  lobbies, 
the  collection  of  trash,  cmd  similar 
activities  are  not  significant  services 
rendered  to  the  occupant.  Payments  for 
the  use  of  entire  private  residences  or 
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living  quarters  In  duplex  or  multiple 
housing  units,  or  offices  in  an  office 
building,  or  similar  property,  generally 
are  rents,  Pa3rment8  for  the  parking  of 
automobiles  ordinarily  are  not  rents. 
Payments  for  the  war^ousing  of  goods 
or  for  the  use  of  personal  property 
generally  are  rents  unless  significant 
services  are  rendered  in  connection  with 
the  payments. 

(3)  Produced  film  rents.  Rents  does 
not  include  produced  film  rents  as 
defined  under  section  543(a]C5]. 

(C)  Dividends.  Dividends  includes 
dividends  as  defined  in  section  316, 
amounts  to  be  included  in  gross  income 
under  section  551  (relating  to  foreign 
personal  holding  company  income  taxed 
to  U.S.  shareholders),  and  consent 
dividends  as  provide  in  section  565. 

See  paragraph  (d)(5](iii)(B)  and  (C)  of 
this  section  for  special  rules  for  the 
treatment  of  certain  dividends  and 
certain  payments  to  a  patron  of  a 
cooperative. 

(D)  Interest — (/)  In  general.  Interest 
means  any  amounts  received  for  the  use 
of  money  (including  tax-exempt  interest 
and  amoimts  treated  as  interest  imder 
section  483, 1272, 1274,  or  7872).  See 
paragraph  (d)(5)(iii)(B)  of  this  section  for 
a  special  rule  for  the  treatment  of 
interest  derived  in  certain  businesses. 

[2]  Interest  on  obligations  acquired  in 
the  ordinary  course  of  a  trade  or 
business.  Interest  does  not  include 
interest  on  any  obligation  acquired  from 
the  sale  of  property  described  in  section 
1221(1)  or  the  performance  of  services  in 
the  ordinary  course  of  a  trade  or 
business  of  selling  the  property  or 
performing  the  services. 

(E)  Annuities.  Annuities  means  the 
entire  amount  received  at  an  annuity 
under  an  annuity,  endowment,  or  life 
insurance  contract  if  any  part  of  the 
amount  would  be  includible  in  gross 
income  under  section  72. 

(F)  Gross  receipts  from  the  sale  of 
stock  or  securities.  Gross  receipts  from 
sales  or  exchanges  of  stock  or  securities 
(to  the  extent  of  gains  therefrom)  as 
described  in  paragraph  (d)(4)(ii)(B)  of 
this  section  are  passive  investment 
income.  See  paragraph  (d)(5)(iii}(B)  of 
this  section  for  a  special  rule  for  the 
treatment  of  gains  derived  in  certain 
businesses. 

(G)  Other  income.  Passive  investment 
income  does  not  include  other  income 
identified  by  the  Commissioner  by 
regulations,  revenue  ruling,  or  revenue 
procedure  as  income  derived  in  the 
ordinary  course  of  a  trade  or  business. 

(iii)  Special  rules.  For  purposes  of  this 
paragraph  (d)(5),  the  following  special 
rules  apply: 

(A)  Options  or  commodities  dealers. 
In  the  case  of  an  options  dealer  or 


commodities  dealer,  “passive 
investment  income”  does  not  include 
any  gain  or  loss  (in  the  normal  course  of 
the  taxpayer’s  activity  of  dealing  in  at 
trading  section  1256  contracts)  from  any 
section  1256  contract  or  prqperty  related 
to  the  contract.  “Options  dealer," 

*  “commodities  dealer,”  and  “section  1256 
contract”  have  the  same  meaning  as  in 
section  1362(d)(3)(E)(ii). 

(B)  Treatment  of  certain  lending, 
financing  and  other  businesses. 

"Passive  investment  income”  does  not 
include  gross  receipts  that  are  directly 
derived  in  the  ordinary  course  of  a  trade 
or  business  of — 

(1)  lending  or  financing; 

(2)  dealing  in  property; 

(3)  purchasing  or  discounting  accounts 
receivable,  notes,  or  installment 
obligations;  or 

(4)  servicing  mortgages. 

Gain  (as  well  as  interest  income)  with 
respect  to  loans  originated  in  a  lending 
business,  or  interest  income  (as  well  as 
gain)  from  debt  obligations  of  a  dealer  in 
such  obligations,  constitute  gross 
receipts  directly  derived  in  ^  ordinary 
course  of  business.  However,  interest 
earned  from  the  investment  of  idle  funds 
in  short-term  securities  does  not 
constitute  gross  receipts  directly  derived 
in  the  ordinary  course  of  business. 
Similarly,  a  dealer's  incmne  mr  gain  from 
an  item  of  property  is  not  derived  in  the 
ordinary  course  of  its  trade  or  business 
if  the  dealer  held  the  property  for 
investment  at  any  time  before  the 
income  or  gain  is  recognized. 

(c)  Payment  to  a  patron  of  a 
cooperative.  "Passive  investment 
income”  does  not  include  amounts 
included  in  the  gross  income  of  a  patron 
of  a  cooperative  (within  the  meaning  of 
section  1381(a),  vrithout  regard  to 
paragraph  (2)(A)  or  (C)  thereof)  by 
reason  of  any  payment  or  allocation  to 
the  patron  based  on  patronage  occurring 
in  the  case  of  a  trade  or  business  of  the 
patron. 

(iv)  Effective  date.  This  paragraph 
(d)(5)  applies  to  taxable  years  of 
corporations  beginning  after  December 
31, 1992.  For  taxable  years  for  which  the 
statute  of  hmitations  has  not  expired 
under  section  6511,  an  S  corporation  and 
its  shareholders  may  elect  to  apply 
these  regulations  for  S  corporation 
taxable  years  beginning  on  or  before 
December  31, 1992,  but  not  for  taxable 
years  beginning  on  or  before  December 
31, 1981.  This  election  may  be  made  by 
filing,  for  the  corporation  and  each 
affected  shareholder,  a  return  or  an 
amended  return  diat  is  consistent  with 
these  rules  for  the  taxable  year  for 
which  the  election  is  made  and  each 
subsequent  taxable  year.  However, 
corporations  described  in  paragraph 


(DH5)(iii)(A)  of  this  section  may  elect  to 
apply  these  rules  only  for  positions 
established  after  )aly  18, 1984,  in  taxable 
years  ending  after  such  date. 

(6)  Examples.  The  principles  of 
paragraph  (d)(4)  and  (d)(5)  of  this 
section  are  illustrated  by  the  following 
examples.  Unless  otherwise  provided  in 
an  example,  5  is  an  S  corporation  with 
subchapter  C  earnings  and  profits,  and 
S’s  gross  receipts  from  operations  are 
gross  receipts  not  derived  from 
royalties,  rents,  (fividends,  interest, 
annuities,  or  gains  fit)m  the  sales  or 
exchanges  of  stock  or  securities.  S  is  a 
calendar  year  taxpayer  and  its  first 
taxable  year  as  an  S  corporation  is  1993. 

Example  1.  Royalties  derived  in  ordinary 
course  of  trade  or  business,  (i)  In  1999,  S  has 
gross  receipts  of  $79,000.  Of  this  amount, 
$5,000  is  fr^  royalty  payments  with  respect 
to  Trademark  A,  $8,000  is  from  royalty 
payments  with  respect  to  Trademark  B,  and 
$82,000  is  gross  receipts  from  operations.  S 
created  Trademark  A,  but  S  did  not  create 
Trademark  B  or  perform  significant  services 
or  incur  substantial  costs  with  respect  to  the 
development  or  marketing  of  Trademark  B. 

(ii)  Because  S  created  Trademark  A,  the 
royalty  payments  with  respect  to  Trademark 
A  are  derived  in  the  ordinary  course  of  5*8 
business  and  are  not  induct  In  the  term 
“royalties”  for  purposes  of  determining  S' s 
passive  investment  income.  See  paragraph 
(d)(5)(ii)(A){7)  of  this  section.  However,  the 
royalty  payments  with  respect  to  Trademark 
B  are  included  in  the  term  "royalties”  for 
purposes  of  determining  Ss  passive 
investment  income.  See  paragraph 
(d)(5)(ii)(AK3)  of  this  section.  S’s  passive 
investment  income  for  the  year  is  $8,000,  and 
S’s  passive  investment  income  percentage  for 
the  taxable  year  is  10.67%  ($8,000/$75.000).  . 
This  does  not  exceed  25  percent  of  S’s  grots 
receipts  and  consequently  the  three-year 
period  described  in  sectimi  13e2(d)(3)  does 
not  begin  to  run. 

Example  2.  Dividends;  gain  on  sale  of  stock 
held  for  investment  (i)  In  1993,  S  receives 
dividends  of  $10,000  on  stock  of  corporations 
P  and  O,  recognizes  a  gain  of  $25,000  on  sale 
of  the  P  stock,  and  recognizes  a  loss  of 
$1Z000  on  sale  of  the  O  stock.  S  held  the  P 
and  O  stock  for  investment  rather  than  for 
sale  in  the  ordinary  course  of  a  trade  or 
business.  S  has  gross  receipts  from 
operations  of  $110,000. 

(ii)  5*8  gross  receipts  are  calculated  as 


follows: 

Gross  receipts  frrnn  operations . . . $110,000 

Gross  dividend  rccelfrts - - - - — 10,000 

Gain  on  sale  of  P  stock  (Loss  on  O 

stock  not  taken  into  account)-. - 254)00 

Total  gross  receipts - 149,000 

(iii)  Ss  passive  investment  income  is 
determined  as  follows: 

Gross  dividend  receipts . $10,000 

Gain  on  sale  of  P  stock  (Lose  cm  O 

stock  not  taken  into  acix>unt] - 254)00 

Total  passive  investment  incxime— . 35,000 


Ss  passive  investment  income  percentage  for 
its  ^t  year  as  an  S  corporation  is  24.1% 
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($35.000/$145.000).  This  does  not  exceed  25 
percent  of  Ss  gross  receipts  and 
consequently  the  three-year  period  described 
in  section  1362(d)(3)  does  not  begin  to  run. 

Example  3.  Interest  on  accounts  receivable; 
netting  of  gain  on  sale  of  real  property 
investments,  (i)  In  1993, 5  receives  $6,000  of 
interest  on  accounts  receivable  arising  from 
S s  sales  of  inventory  property.  S  also 
receives  dividends  with  respect  to  stock  held 
for  investment  of  $1,500.  In  addition,  S  sells 
two  parcels  of  real  property  (Property  J  and 
Property  K)  that  S  had  purchased  and  held 
for  investment.  S  sells  Property ),  in  which  S 
has  a  basis  of  $5,000,  for  $10,000  (a  gain  of 
$5,000).  S  sells  Property  K.  in  which  S  has  a 
basis  of  $12,000,  for  $9,000  (a  loss  of  $3,000).  5 
has  gross  receipts  from  operations  of  $90,000. 


(ii)  S's  gross  receipts  are  calculated  as 
follows: 

Gross  receipts  from  operations.. . $90,000 

Gross  interest  receipts . . . 6,000 

Gross  dividend  receipts . 1,500 

Net  gain  on  sale  of  real  property 

investments . —  2.000 

Total  gross  receipts . . . 99,500 


Under  paragraph  (d)(5)(ii)(D)  of  this 
section,  ^s  gross  interest  receipts  are  not 
passive  investment  income.  In  addition,  gain 
on  the  sale  of  real  property  ($2,000)  is  not 
passive  investment  income.  Ss  passive 
investment  income  includes  only  the  $1,500  of 
gross  dividend  receipts.  Accordingly,  S's 
passive  investment  income  percentage  for  its 
frrst  year  as  an  S  corporation  is  1.51% 
($l,500/$99,500).  This  does  not  exceed  25 
percent  of  S's  gross  receipts  and 
consequently  the  three-year  period  described 
in  section  1362(d)(3)  does  not  begin  to  run. 

Example  4.  Interest  received  in  the 
ordinary  course  of  a  lending  business,  (i)  In 
1993,  S  has  gross  receipts  of  $100,000  from 
loans  and  investments  made  in  the  ordinary 
course  of  S's  mortgage  banking  business,  lliis 
includes,  for  example,  mortgage  servicing 
fees,  interest  eam^  on  mortgages  prior  to 
sale  of  the  mortgages,  and  gain  on  sale  of 
mortgages.  In  addition,  S  receives,  from  the 
investment  of  idle  funds  in  short-term 
securities.  $15,000  of  gross  interest  income 
and  $5,000  of  gain. 

(ii)  S's  gross  receipts  are  calculated  as 


follows: 

Gross  receipts  from  operations . .  $100,000 

Gross  Interest  receipts . 15,000 

Gain  on  sate  of  securities . . . 5,000 

Total  gross  receipts . 120,000 

(iii)  Ss  passive  investment  income  is 
determined  as  follows: 

Gross  interest  receipts _ ......................  $15,000 

Gain  on  sale  of  securities _ ....... _ 5,000 

Total  passive  investment  income . 20,000 


S's  passive  investment  income  percentage 
for  its  first  year  as  an  S  corporation  is  16.67% 
($20,000/$120,000).  This  does  not  exceed  25 
percent  of.S' s  gross  receipts  and 
consequently  the  three-year  period  described 
in  section  1362(d)(3)  does  not  begin  to  run. 
***** 

Shirley  D.  Peterson, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  92-6746  Filed  4-16-92;  8:45  am] 
BHUNO  COW  MKHII-M 


26  CFR  Part  1 

[PS-260-a2] 

RIN  1545-AE26 

Definition  of  Passive  investnient 
Income;  Hearing 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  public  heeuing  on  proposed 
regulations  relating  to  the  definition  of 
passive  investment  income. 

DATES:  The  public  hearing  will  be  held 
on  Thursday,  June  4, 1992,  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
of  oral  comments  must  be  received  by 
Thursday,  May  15, 1992. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Commissioner's  Conference 
Room,  room  3313,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 

Requests  to  speak  and  outlines  of  oral 
comments  should  be  submitted  to: 
Internal  Revenue  Service,  P.O.  Box  7604, 
Ben  Franklin  Station,  Attn: 

CC:CORP:T:R,  (PS-260-82),  room  5228, 
Washington,  DC  20044. 

FOR  FURTHER  INFORMA-DON  CONTACT: 
Carol  Savage  of  the  Regulations  Unit, 
Assistant  (^ef  Counsel  (Corporate), 
202-377-9238  or  (202)  566-3935  (not  toll- 
free  numbers). 

SUPPUEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regidations  under  section  1362  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  rules  of  §  601.601(a)(3)  of  the 
“Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday, 
May  15, 1992,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 


Internal  Revenue  Service  Building  until 
9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Cynthia  E.  Grigsby, 

Alternate  Federal  Register  Liaison  Officer, 
Assistant  Chief  Counsel  (Corporate). 

[FR  Doc.  92-6747  Filed  4-16-92:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redamation 
and  Enforcement 

30  CFR  Part  920 

Maryland  Permanent  Regulatory 
Program;  Hydrologic  Balance; 
Impoundments;  Civil  Penalties 

agency:  O^ice  of  Surface  Mining  . 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  the 
receipt  and  requesting  conunents  on  a 
proposed  amendment  to  the  Maryland 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Maryland 
program]  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  concerns 
changes  to  the  Code  of  Maryland 
Regidations  (COMAR)  required  by  OSM 
in  Federal  rulemaking,  56  FR  37839, 
August  9, 1991.  The  changes  are 
submitted  to  satisfy  the  requirements  of 
30  CFR  916.16(b)-(g),  and  cover 
hydrologic  balance,  impoimdments  and 
civil  penalties. 

This  notice  sets  forth  the  times  and 
locations  that  the  Maryland  program 
and  the  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  May  18, 
1992  to  ensure  consideration  in  the 
rulemaking  process.  If  requested,  a 
public  hearing  on  the  amendment  will 
be  held  at  9  a.m.  on  May  12, 1992. 
Requests  to  present  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  May  4, 1992. 
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ADDRESSES:  Written  comments  and 
requests  to  testify  a  the  hearing  should 
be  mailed  or  hand  delivered  to:  Robert 
Ciggi,  Director,  Harrisburg  Field  Office, 
at  the  address  listed  below,  Cc^ies  of 
the  Maryland  progranu  the  proposed 
amendment  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  bottdays. 

Each  requester  may  receive,  free  of 
change,  one  copy  of  the  proposed 
amendment  by  contacting  OSM’s 
Harrisburg  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Harrisburg  Field 
Office,  Harrisburg  Transportation 
Center,  Third  Floor,  Suite  3C,  4th  and 
Market  Streets,  Harrisburg, 
Peimsylvania  17101,  Telephone:  (717) 
782-4038. 

Maryland  Bureau  of  Mines,  69  Hill 
Street  Frostburg.  Maryland  2153Z, 
Telephone:  (301)  689-4136. 

A  public  hearing,  if  held,  will  be  at  the 
Pen  Harris  Motor  Inn  and  Ccmvention 
Center  at  the  Camp  Hill  Bypass  and  U.S. 
Routes  11  and  15,  Camp  Hill, 
Pennsylvania,  or  at  some  other  location 
in  the  area  of  interested  pculies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Biggi,  Director.  Harrisburg  Field 
Office,  Telephone:  (717)  782-4036. 
8UFPLEMCNTARV  INFORMATION: 

I.  Background  on  the  Maryland  Program 

The  Secretary  of  the  Interior  approved 
the  Maryland  program  on  February  18, 
1982.  Information  on  the  background  of 
the  Maryland  program  including  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Maryland  program  can  be  fouiul  in  the 
February  18, 1982,  Federal  Register  (47 
FR  7214-7217).  Subsequent  actions 
concerning  amendments  to  the 
Maryland  program  are  in  30  CFR  920.15 
and  30  CFR  920.16. 

II.  Discussitm  of  Amendment 

The  Maryland  Bureau  of  Mines 
(Bureau)  submitted  a  program 
amendment  to  OSM  on  February  7, 1992. 
The  amendment  (Administrative  Record 
No.  MD-549.00)  is  in  response  to  the 
Director’s  decision  as  set  forth  at  56  FR 
37839  (August  9, 1991)  in  connection 
with  a  program  amendment  filed  by 
Maryland  on  October  31, 1989 
(Administrative  Record  No.  MD-428). 
The  October  31, 1989,  amendment 
addressed  the  third  phase  of  Maryland’s 
response  to  OSM’s  )uly  8, 1986,  '732'' 
letter  (Administrative  Recmd  No.  MD- 
351). 


In  a  letter  dated  February  13, 1990 
(Administrative  Record  No.  MI)-440), 
Maryland  requested  OSM  to  withdraw 
COMAR  08.13X».24  (Ponds  and 
Sediment  Control  M^sures)  frcnn  the 
October  31, 1989,  amendment  so  that  the 
regulation  could  be  modified.  Maryland 
submitted  changes  to  COMAR 
08.13.09.24  and  08.13.0991B 
(Administrative  Record  No.  MD-443)  on 
March  9, 1990.  OSM  considered  the 
changes  as  part  of  the  original 
amendment  in  the  August  9, 1991, 

Federal  rulemaking. 

In  the  Augiist  9, 1991,  Federal 
rulemaking,  the  Director  found  that 
certain  amendments  were  not  as 
effective  as  their  Federal  counterpEUts, 
and  required  Maryland  to  correct  these 
deficiencies  in  accordance  with  30  Ch’R 
920.16(b)-(g)  (56  FR  37851,  August  9, 
1991).  The  proposed  regulatkm  changes 
are  discussed  below: 

J.  COMAR  08.13.09.23E(5)— Hydrologic 
Balance 

30  CFR  920.16(b)  requires  Maryland  to 
amend  its  program  to  require  the 
operator  to  demonstrate  that  the 
operation  prevented  material  damage  to 
the  hydrologic  balance  outside  the 
permit  areas,  befcne  the  regulatory 
authority  may  modify  surface-water 
monitoring  requirements. 

The  Bureau’s  revision  of  COMAR 
08.13.0g.Z3E(5)  (a)  and  (b)  allows  the 
operator  to  discontinue  water 
monitoring  before  bond  release  if  it  can 
be  demonstrated  that  the  operation  has 
minimized  disturbance  to  the  hydrologic 
balance  in  the  permit  and  adjacent 
areas  and  prevented  material  damage  to 
the  hydrologic  balance  outside  the 
permit  area  and  water  quality  and 
quantity  are  suitable  to  support 
approved  post-mining  land  uses.  In 
addition,  the  operator  must  demonstrate 
that  monitoring  is  no  longer  necessary  to 
achieve  the  purposes  of  the  monitoring 
plan. 

2.  COMAR  0a.l3.O9.24H(7)— Inspections, 
and  COMAR  0B.13.09^4H(ll)(a)— 
Annual  Inspections 

30  CFR  920.16(c)  requires  Maryland  to 
amend  COMAR  0e.l3.08.24H(l)(])  and/ 
or  O6.13.O0.24H(9)  to  make  it  clear  that 
armual  in^mctions  of  impoundments  are 
conducted  by  professional  engineers  or 
specialists  experienced  in  the 
constructioa  (A  impoundments. 

The  Bureau  rearranged  the  provisions 
of  COMAR  oai3.06.24H,  and  the 
COMAR  08.13.09.24H(j)  language  was 
deleted. 

Proposed  COMAR  0ai3.09.24(H)(7) 
(Inspections)  replaces  COMAR 
08.13.09.24H(6)  and  requires,  as  did 
COMAR  08.13.09.24H(e),  that  a  qualified 


specialist,  under  the  direction  of  the 
professional  engineer,  to  inspect  all 
impoundments  under  construction.  The 
professional  engineer  or  specialist  is 
required  to  be  experienced  in  the 
construction  of  impoundments. 

Ptoposed  COMAR  08.13.09.24H(llKa) 
(Annual  Inspections)  replaces  COM^ 
08.13.09.24H(9)  (Annual  Inspections)  and 
requires  the  rostered  professional 
engineer  or  specialist  to  be  experienced 
in  the  construction  of  impoundments. 

3.  COMAR  08.13.09.24H(3)(c)— Stability 

30  CFR  910.16(d)  requires  Maryland  to 
amend  COMAR  08.13.09.24H(2)(c)  to 
change  the  engineering  design  standard 
to  ensure  that  impoundment  stability  is 
comparable  to  a  1.3  minimiun  static 
safety  factor.  OSM  set  out  the  specific 
changes  required  in  the  preamble  of  the 
August  9, 1991,  Federal  rulemaking,  page 
37844. 

The  Bureau’s  old  COMAR 
08.13.09.24H(2)(c)  is  renumbered 
COMAR  08.13.00.24H(3)(c).  The  revised 
COMAR  0ai3.06.24H(3)(b)  to  make  it 
clear  that  its  provisions  are  applicable 
to  all  impoundments  not  meeting  the 
size  or  other  requirements  of  30  CFR 
77.216(a),  except  for  coal  mine  waste 
impouiuling  structures,  and  located 
where  failure  would  not  be  exp>ected  to 
result  in  loss  of  life  or  serious  property 
damage. 

The  Bureau  added  a  new  COMAR 
08.13.09.2^(3KGMi)  to  reduce  the 
maximum  foundation  area  slope  from 
1:1  to  4:1. 

The  Bureau  also  revised  COMAR 
08.13.09.24H(3)(c](v)  to  make  it  clear  that 
the  side  slopes  of  the  foundation  cutoff 
trench  may  not  be  steeper  than  1:1.  The 
Bureau  did  not  set  a  slope  ratio  in  the 
previous  counterpart  j>rovision. 

4.  COMAR  08.13.09.24H(8)— Certified 
Report,  and  COMAR 

08. 13.09.24H(ll)(b)— Annual  Inspections 

30  CFR  920.16(e)  requires  Maryland  to 
include  in  the  certified  report,  required 
after  each  inspection  conducted  during 
and  upon  completion  of  construction, 
the  8p>ecific  information  required  by  30 
CFR  818.49(a)(10)(ii).  OSM  found  that 
the  same  spiecific  hdormation  30  CFR 
816.49(a](10)(ii},  also  required  for  annual 
inspection  certified  repx^s,  was  in 
COMAR  08.13.09.24H(9)(b)  and  therefore 
no  change  is  required  for  armual 
inspection  certified  repiorts. 

The  ^recific  infemnation  that  OSM 
found  to  be  adequate  for  armual 
inspection  certified  reports  is  moved 
from  COMAR  08.13.09.24H(9)(b)  to 
COMAR  08.13.09.24H(ll)(b). 

A  new  CC»4AR  08.1390.24H(8)  is 
added  and  requires  that  after  each 


13682 


Federal  Register  /  Vol.  57,  No.  75  /  Friday,  April  17,  1992  /  Proposed  Rules 


inspection  required  by  COMAR 
08.13.0g.24H(7)  (Inspections),  the 
registered  professional  engineer  must 
submit  a  certified  report  to  the  Bureau 
that  the  impoundment  is  being 
constructed  in  accordance  with  the 
approved  plan  and  COMAR  08.13.09.24.  | 
Thus,  the  provision  captures  all  the  j 
requirements  of  COMAR  08.13.09.24,  { 

including  COMAR  08.13.09.24H(ll)(b) 
concerning  the  contents  of  the  certified 
report. 

5.  COMAR  08.13.09.241— Post-Mining 
Rehabilitation  of  Sedimentation  Ponds, 
Diversions,  Impounds,  and  Treatment 
Facilities 

30  CFR  920.16(f)  requires  Maryland  to 
amend  COMAR  08.13.09.241  or 
otherwise  amend  its  program  to  require 
that  all  temporary  structures  must  be 
removed  and  reclaimed  before  an 
operator  abandoned  a  permitted  area  or 
seeks  bond  release. 

The  Bureau’s  revised  COMAR 
08.13.09.241  requires  the  operator  to 
remove  temporary  structiires  and 
reclaim  before  abandoning  the  permit 
area  or  seeking  final  bond  release. 

ft  COMAR  08.13.09.410(1)  Informal 
Review 

30  CFR  920.16(g)  requires  Maryland  to 
amend  COMAR  08.13.09.410(1)  to  allow 
a  person,  assessed  a  civil  penalty,  30 
days  to  request  an  assessment 
conference. 

Revised  COMAR  08.13.09.4lC(l) 
provides  a  person,  assessed  a  civil 
penalty,  30  days  to  request  an 
assessment  conference. 

in.  Public  Comment  Procedures. 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
conunents  on  whether  the  amendments 
proposed  by  Maryland  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Maryland  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  “DATES"  or  at 
locations  other  than  the  Harrisburg  Field 
O^ice  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  “FOR  FURTHER 


INFORMATION  CONTACT’  by  4  p.m. 
on  May  4, 1992.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

*rhe  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportWty  to  comment  at  a  hearing,  a 
public  meeting  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at. the  Harrisburg 
Field  Office  by  contacting  the  persons 
listed  under  “FOR  FUR’THER 
INFORMATION  CONTACT.”  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  under 
“ADDRESSES.”  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  Section  2  of  E.O. 
12778  (56  FR  55195,  October  25, 1991)  on 
Civil  Justice  Reform.  The  Department  of 
the  Interior  has  determined  that,  to  the 
extent  allowed  by  law,  the  regulation 
meets  the  applicable  standards  of 
section  2(a)  and  2(b)  of  E.0. 12778. 

Under  SMCRA  section  405  and  30  CFR 
part  884  and  section  503(a)  and  30  CFR 
732.15  and  732.17(h)(10),  the  agency 
decision  on  State  program  submittals 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  the  Federal 
regulations.  The  only  decision  allowed 
imder  the  law  is  approval,  disapproval 
or  conditional  approval  of  State  program 
amendments. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated;  March  18. 1992. 

Jeffery  D.  Jarrett, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

(FR  Doc.  92-8988  Filed  4-18-92;  8:45  am] 
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30  CFR  Part  920 

Maryland  Permanent  Regulatory 
Program;  Remlning;  Preexisting 
Pollutional  Discharges 

agency;  Ofiice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  announcing  the 
receipt  and  requesting  comments  on  a 
proposed  amendment  to  the  Maryland 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Maryland 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
adds  a  new  Regulation  .29  to  the  Code  of 
Maryland  Administrative  Regulations 
(COMAR)  concerning  remining  of  areas 
with  preexisting  pollutional  discharges. 

This  notice  sets  forth  the  times  and 
locations  that  the  Maryland  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  amendment, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  May  18, 
1992  to  ensure  consideration  in  the 
rulemaking  process.  If  requested,  a 
public  hearing  on  the  amendment  will 
be  held  at  9  a.m.  on  May  12, 1992. 
Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  on  or 
before  4  p.m.  on  May  4, 1992. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to;  Mr. 
Robert  Biggi,  Director,  Harrisburg  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Maryland  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
throu^  Friday,  excluding  holidays. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  OSM’s 
Harrisburg  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Harrisburg  Field 
Office,  Harrisburg  Transportation 
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Center,  4th  and  Market  Streets,  Suite 
3C,  Harrisburg,  Pennsylvania  17101, 
Telephone:  (717)  782-4036. 

Maryland  Bureau  of  Mines,  69  Hill 
Street,  Frostburg,  Maryland  21532, 
Telephone:  (301)  689-4136. 

A  public  hearing,  if  held,  will  be  at  the 
Penn  Harris  Motor  Inn  and  Convention 
Center  at  the  Camp  Hill  Bypass  and  U.S. 
Routes  11  and  15,  Camp  Hill, 
Pennsylvania,  or  at  some  other  location 
in  the  area  of  interested  parties. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Biggi,  Director,  Harrisburg  Field 
Office,  Telephone:  (717)  782-4036. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Maryland  Program 

The  Secretary  of  the  Interior  approved 
the  Maryland  program  on  February  18, 
1982.  Information  on  the  background  of 
the  Maryland  program  including  the 
Secretary’s  Bndings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Maryland  program  can  be  found  in  the 
February  18, 1992,  Federal  Register  (47 
FR  7214-7217).  Subsequent  actions 
concerning  amendments  to  the 
Maryland  program  are  in  30  CFR  920.15 
and  30  CFR  920.16. 

II.  Discussion  of  Amendment 

The  Maryland  Bureau  of  Mines 
(Bureau)  submitted  a  program 
amendment  to  OSM  on  February  5, 1992. 
The  amendment  (Administrative  Record 
No.  MD-524.02)  provides  for  remining  of 
areas  with  preexistng  pollutional 
discharges  and  adds  a  new  regulation, 
COMAR  08.13.09.29  (Remining  Areas 
with  Pollution  Discharges),  to  COMAR. 
The  amendment  allows  the  permittee 
relief  from  treating  those  preexisting 
discharges  that  will  not  be  encoimtered 
or  affected  during  remining  to  the 
effluent  limits  set  out  in  COMAR 
.08.13.09.24B.  Should  preexisting 
pollutional  discharge  be  encountered  or 
affected  by  the  remining,  the  effluent 
limitations  of  COMAR  08.13.09.24B  must 
be  met  with  no  exceptions. 

The  provisions  of  new  regulation 
COMAR  08.13.09.29  are  discussed 
below. 

1.  COMAR  08.13.09.29A,  Definitions. 

This  regulation  defines  those  terms 
necessary  to  establish  baseline  pollution 
data  and  minimum  treatment,  as  well  as 
bond  release  criteria,  for  each 
preexisting  discharge  not  encountered  or 
afiected  by  remining.  The  term, 
"abatement  plan,”  defines  techniques 
that,  when  implemented,  reduce  the 
baseline  pollution  load.  The  term, 

“actual  improvement,"  means  the 
reduction  of  the  baseline  pollution  load 


resulting  from  the  implementation  of  the 
approved  abatement  plan  except  that  a 
reduction  by  water  treatment  may  not 
be  considered  an  actual  improvement. 
The  term,  "baseline  pollution  load," 
defines  the  type  and  amount  of  pollution 
of  each  discharge.  The  term,  "best 
professional  ju^ement,”  defines  the 
highest  quality  technical  opinion 
forming  the  basis  for  the  terms  and 
conditions  of  treatment  level.  The  term, 
"pollution  abatement  area,"  defines  the 
area  that  in  any  manner  could 
contribute  to  the  discharge(s)  in 
question. 

2.  COMAR  0a.13.09.29B,  Scope. 

This  regulation  restricts  COMAR 
08.13.09.29  to  remining  on  areas  mined 
prior  to  the  effective  date  of  Federal 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  and  on  areas  where 
pollution  discharges  still  exist. 

3.  COMAR  08.13.09.29C,  Applicability 

This  regulation  specifies  that  the 
preexisting  discharge  provisions  apply 
to  only  those  permits  issued  after  the 
effective  date  of  COMAR  08.13.09.29  or 
those  permit  revisions  under  COMAR 
08.13.09.08B  under  certain  conditions. 

4.  COMAR  08.13.09.29D,  Application  for 
Authorization 

This  regulation  requires  the  permit 
applicant  to  provide  certain  additional 
information  relating  to  the  abatement 
area  and  abatement  plan  in  addition  to 
the  general  permit  application 
requirements  specified  at  COMAR 
08.13.09.02. 

5.  COMAR  06.13.09.29E,  Approval  or 
Denial  of  Application 

This  regulation  lists  the  requirements 
the  applicant  must  satisfy  for  Bureau 
approval  of  the  application  including, 
but  not  limited  to,  ownership  and 
control  information,  and  the  basic 
requirement  that  at  least  one  preexisting 
discharge  is  located  on  the  pollution 
abatement  area. 

6.  COMAR  08.13.09.29F.  Special 
Performance  Standards  for  Remining 
Areas  with  Pollutional  Discharges 

This  regulation  requires  the  permittee 
to  comply  with  the  special  conditions 
concerning  the  preexisting  pollution 
discharges,  including  providing  progress 
reports. 

7.  COMAR  08.13.09.29G,  Treatment  of 
Discharges 

This  regulation  describes  the 
permittee’s  responsibilities  to  treat  the 
preexisting  pollution  discharges.  The 
regulation  also  specifies  when  treatment 


may  be  discontinued  and  when 
treatment  must  be  reinstituted. 

8.  COMAR  08.13.09.29H,  Criteria  and 
Schedule  for  Bond  Release 

This  regulation  requires  the  permittee 
to  comply  with  COMAR  08.13.09.15 
(Performance  Bonds),  as  well  as  the 
special  conditions  listed  under  this 
regulation  for  the  preexisting  pollutional 
discharges  before  the  Bureau  will 
initiate  Reclamation  Phase  1,  n  and  III 
bond  releases. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comments  on  whether  the  amendments 
proposed  by  Maryland  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Maryland  prograni. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  “OATES”  or  at  locations 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p  jn.  on  May  4. 1992.  If 
no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on  _ 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heerd. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
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meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  (he  Harrisburg 
Field  Office  fay  contacting  the  person 
listed  under  ‘‘TOIl  RMITNEN  MFONMATION 
CONTACT.*'  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  under  "AODRESSES.**  A  written 
summary  of  each  meeting  will  be  made 
a  part  of  the  Administrative  Record. 

Executive  Order  12776 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  Section  2  of  E.O. 
12778  (56  FR  55195.  October  25. 1991)  on 
CivH  Justice  Reform.  The  Department  of 
the  Interior  has  determined  that,  to  the 
extent  allowed  by  law.  the  regulation 
meets  the  appKcable  standards  of 
section  2(aJ  and  2(b)  of  E.0. 12778. 

Under  SMCRA  section  405  and  30  CFR 
part  684  and  section  S03(a)  and  30  CFR 
732.15  and  732.17(h)(10).  the  agency 
decision  on  State  program  submitt^ 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  the  Federal 
regulations.  The  only  decision  allowed 
under  the  law  is  approval,  disapproval 
or  conditional  approval  of  State  program 
amendments. 

List  of  Sufajeots  in  30  CHI  Part  920 

faitergovermnental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  16, 1992. 

Jeffrey  D.  Janett, 

Acting  AisJatant  Director,  Eastern  Support 
Center, 

(FR  Doc.  B2-8887  Filed  4-16-02:  6:45  am] 
WLUNQ  CODE  Oiaas-M 


30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enfcncement  (OSM), 
Interior. 

action:  Proposed  rule;  reopening  and 
extension  of  pvdilic  comment  period  on 
proposed  amendment 

SWniARY:  OSM  is  announcing  receipt  of 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  Utah 
permanent  regulatory  program 
(hereinafter,  the  “Ut^  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
revisions  for  Utah's  proposed  rules 
pertain  to  improvidently  issued  permits, 
termination  of  jurisdictiom  and  the 
Vegetation  Information  Guidelines.  The 
amendment  is  intended  to  revise  the 
Utah  program  to  be  consistent  with  the 
corresponding  Federal  regulations. 


This  notice  sets  forth  the  times  and 
locations  that  die  Utah  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspetdion  and 
the  reopened  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment. 

dates:  Written  comments  must  be 
received  by  4  pm.,  m.s.t.  May  4. 1992. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 

H.  Hagen  at  the  address  listed  below. 
Copies  of  (he  Utah  program,  proposed 

amendment,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  (he 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Ea^  requester  may 
receive  one  bee  copy  of  (he  proposed 
amendment  by  contacting  GSM’s 
Albuquerque  Field  Office. 

Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  625 
Silver  Avenue,  SW...  Ste.  310, 
Albuquerque,  NM  87102,  Telephone; 
(505)  766-1486. 

Utah  Divisioa  of  Oil,  Gas  and  Mining, 
355  West  Ndrffi  Temple,  3  Triad 
(Center,  Ste.  350,  Salt  Lake  City,  UT 
64180-1203,  Telephone:  (301)  538-5340. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  R  Hagen,  Telephone:  (505)  766- 
1486. 

SUPFtBttENTARV  INFORMATION: 

I.  Background  on  die  Utah  Program 

On  January  21, 198L  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  (he 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21. 
1981,  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah’s 
program  and  program  amendments  can 
be  found  at  30  (3FR  944.15,  944.16,  and 
944.30. 

II.  Proposed  Amendment 

By  letter  dated  November  20, 1991, 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA 
(administrative  record  No.  UT-691). 
Utah  submitted  the  proposed 
amendment  in  response  to  required 
program  amendments  at  30  CFR  944.16 
(a)  through  (m).  The  provisions  of  the 
Utah  Coal  ^^ning  Rules  (hat  Utah 
proposed  to  amend  are:  R645-100-200. 
definition  of  “valid  existing  rights:" 
R645-103-220,  areas  designated 
unsuitable  lor  mining  by  act  of 
Congress;  R645-300-100,  guidelines  for 


the  violations  review  criteria:  R645-301- 

111.400,  permit  appHcation 
requirements;  R6t5-301-3S8.231, 
revegetation  success  standards;  R645- 
301-425,  air  quality,  R645-301-528.320, 
coal  mine  waste,  R645-301-553.800, 
thick  overburden;  R645-301-742.224, 
sedimentation  ponds;  R64S-301-512.140 
and  R645-301-731.750,  cross  sections 
and  maps;  R645-100-400.  termination  of 
jurisdiction;  and  the  Vegetation 
Information  Guidelines.  (Please  note 
that  on  January  1, 1992,  Utah  recodified 
the  prefix  of  its  Coal  Mining  Rules  from 
R614  to  R645.  Above  OSM  cites  the  rules 
with  the  R645  prefix,  but  in  the  original 
December  5. 1991,  proposed  rule  Federal 
Register  notice  (discussed  below)  OSM 
cited  the  rules  with  the  R614  prefix.) 

OSM  published  a  notice  in  the 
December  5. 1991,  Federal  Register  (56 
FR  63699)  announcing  receipt  of  the 
amendment  and  inviting  public  comment 
on  its  adequacy  (administrative  record 
No.  UT-697).  The  public  comment  period 
ended  January  6, 1992. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
provisions  of  the  Utah  Coal  Mining 
Rules  at  R645-300-110,  improvidently  , 
issued  permits;  R645-160-45G, 
termination  of  jurisdiction;  and  the 
Vegetation  Information  Guidelines. 

OSM  notified  Utah  of  the  concerns  by 
letter  dated  January  29, 1992 
(administrative  record  No.  UT-722). 

Utah  submitted,  by  letter  dated 
February  28. 1992,  a  revised  amendment 
(administrative  record  No.  UT-737). 

III.  Public  Comment  Procedures 

OSM  is  reop^iing  the  comment  period 
on  the  propos^  Utah  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h:),  OSM  is  seeking 
oomroents  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  ffie  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Albuquerque 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 
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Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of  E.O. 
12778  (56  FR  55195.  October  25, 1991)  on 
Civil  Justice  Reform.  The  Department  of 
the  Interior  has  determined,  to  the 
extent  allowed  by  law,  that  this  rule 
meets  the  applicable  standards  of 
sections  2(a)  and  2(b)  of  E.0. 12778. 
Under  SMCRA  section  405  and  30  CFR 
884  and  section  503(a)  and  30  CFR  732.15 
and  732.17(h)(10),  the  agency  decision  on 
State  program  submittals  must  be  based 
solely  on  a  determination  of  whether  fhe 
submittal  is  consistent  with  SMCRA  and 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  is 
approval,  disapproval,  or  conditional 
approval  of  State  program  amendments. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  19, 1992. 

Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
[FR  Doc.  92-8988  Filed  4-16-92;  8:45  am] 
BtLUNQ  COOe  4310-0S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD7-92-10] 

Drawbridge  Operation  Regulations; 
Pinellas  Bayway  Structure  E,  Florida 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  State  of 
Florida  (bridge  owner),  the  Coast  Guard 
proposes  to  change  the  regulations 
governing  the  SR  679  drawbridge 
(Bayway  E)  over  the  Gulf  Intracoastal 
Waterway,  mile  113.0,  St.  Petersburg, 
Pinellas  County,  Florida,  by  expanding 
the  current  regulated  period  to  include 
weekdays  and  to  change  the  opening 
frequency  from  15  minutes  to  20 
minutes.  This  proposal  is  being  made  to 
relieve  highway  congestion,  while  still 
meeting  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  June  1, 1992. 

ADDRESSES:  Comments  may  be  mailed 
to  Commander  (oan),  Seventh  Coast 
Guard  District,  909  SE.  1st  Avenue, 
Miami.  FL  33131-3050,  or  may  be- 
delivered  to  room  406  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  For  information  concerning 
comments  the  telephone  number  is  305- 
350-4103. 


The  Commander,  Seventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ian  MacCartney,  Project  Manager  at 
(305)  536-4103. 

SUPPLEMENTARY  INFORMATION: 

Request  for  comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD7-92-10]  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Each  person  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  pubfic 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Commander  (o€m) 
Seventh  Coast  Guard  District  at  the 
address  imder  ADDRESSES.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Ian 
MacCartney.  Project  Manager,  and  LT. 
J.M.  Losego,  Project  Counsel. 

Background  and  Purpose: 

This  drawbridge  presently  opens  on 
signal  except  that  from  9  a.m.  to  6  p.m. 
on  Saturdays,  Simdays  and  federal 
holidays,  the  draw  need  open  only  on 
the  hour,  quarter  hour,  half  hour  and 
three  quarter  hour.  The  State  of  Florida 
requested  that  the  bridge  open  only  on 
the  hour.  20  minutes  past  the  hour,  and 
40  minutes  past  the  hour,  daily,  from  9 
a.m.  to  7  p.m.  Study  of  the  highway 
traffic  and  bridge  opening  data 
indicated  that  severe  vehicular  traffic 
congestion  was  occurring  and  during 
some  periods  back  to  back  openings  did 
not  permit  accumulated  traffic  to  clear. 
This  change  is  being  made  to  relieve 
highway  congestion,  while  still  meeting 
the  reasonable  needs  of  navigation. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  is  presently  testing 
the  proposed  20  minute  schedule 


between  9  am.  and  7  p.m.  daily.  Initial 
results  indicate  this  s^edule  has 
eliminated  back-to-back  openings 
which,  in  hum.  have  reduced  traffic 
delays  without  unreasonably  impacting 
navigation. 

Regulatory  Evaluation: 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  We  conclude  this 
because  the  rule  exempts  tugs  with 
tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act  ' 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
has  considered  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  munber  of  small 
entities.  “Small  entities”  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  “small  business  concerns”  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Since  tugs  with  tows  are 
exempt  from  this  proposal,  the  economic 
impact  is  expected  to  be  so  minimal,  the 
Coast  Guard  certifies  under  U.S.C. 

605(b)  that  this  proposal,  if  adopted,  will 
not  have  a  significant  impact  on  a 
substantial  munber  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Federalism: 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.b.2.g(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
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copying  where  indicated  under 
ADDRESSES. 

Ust  of  S«d)|eots  la  S3  CFR  Part  117 

Bridget. 

For  the  reaaoiu  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— ORAWBRiOQE 
OPERATION  REGULATIONS 

1. The  authority  dtation  for  part  117 
continues  to  read  as  follows: 

Audiority:  33  US.C  490;  49  CFR  1.48:  33 
CFRiaS-Ug) 

2.  In  §  117.SS7.  paragraph  (d)(3)  is 
revised  to  read  as  teU^s: 

S  117.287  Gulf  Intracoastal  Waterway. 

(d)  *  *  * 

(3)  The  draw  of  the  Pinellas  Bayway. 
Structure  (SR  679)  bridge,  mile  113.0 
at  St.  Petersbn^  Beach,  shall  open  on 
signah  except  that  hxnn  9  a.m.  to  7  p.m. 
the  draw  ne^  open  only  on  the  hour,  20 
minutes  past  the  hour  and  40  minutes 
past  the  hour. 

Dated:  March  TS.  1992. 
iCM.  BaQaatyne. 

Captain.  VS.  Coast  Guard.  Commander. 
Seventh  Coast  Guard  District,  Acting. 

(FR  Doa  92-89M  Filed  4-16-92:  8:45  am] 
BIUJNC  CODE 


33  CFR  Pari  117 
(CGD13  92-02] 

Drawbridge  Operation  Regulations; 
Columbia  Rivar,  Washington 

agency:  Coast  Guard.  DOT. 
action:  Proposed  nde. 

summary:  The  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  Union  Pacific  railroad 
bridge  [Kalan  Bridge]  across  the 
Columbia  River,  mile  323.4,  near 
Kennewick.  Washington.  Cuirenlly  the 
bridge  is  operated  under  provisions  of 
title  33  Code  of  Federal  Regulations,  part 
117.  General  Requirements,  which 
require  that  drawbridges  open  promptly 
and  fully  for  the  passage  of  vessels 
when  a  request  to  open  is  given.  In 
actual  practice,  the  drawspan  of  the 
Kalan  Bridge  is  maintained  in  the  open 
to  navigation  position  and  is  only  closed 
for  the  passage  of  trains  or  for 
maintenance.  The  proposed  change 
would  formalize  die  procedure  for 
operation  of  the  brid^.  This  proposal  is 
being  made  to  establish  specific 
operating  regulations  for  the  Kalan 
Bridge.  This  should  relieve  the  present 
confusion  that  exists  among  bridge 


operators  and  waterway  users  regarding 
proper  operation  of  die  bridge.  This 
action  shotdd  relieve  the  bridge  owner 
of  the  burden  of  having  persons 
constandy  available  to  open  die  draw 
and  should  still  provide  for  the 
reasonable  needs  of  navigation. 

DATES:  Comments  must  be  received  on 
or  before  June  1, 1992. 

ADDRESSES;  Comments  should  be 
mailed  to  Commander  (oan),  lliirteenth 
Coast  Guard  District,  915  Second 
Avenue,  Seattle.  Washington  98174- 
1067.  The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  lor  inspection  and  copying  at 
915  Second  Avenue,  room  3410.  Normal 
office  hours  are  between  7:45  a.m.  and 
4:15  pm,.  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 

FOR  FURTNBI  information  CONTACT: 
John  E.  Mikes^,  Qiief,  &idge  Section. 
Aids  to  Navigation  and  Watraways 
Management  Branch.  (Telephone:  (206) 
553-6684). 

SUPPLEMENTARY  RilFOMNATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  subinitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with,  or 
any  recommended  changes  in,  die 
proposal.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Commander,  Thirteenth  Coast 
Guard  District  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 
DRAFTINO  INFORMATION:  The  drafters  of 
this  notice  are:  John  E.  Mikesell,  project 
officer,  and  Lieutenant  Laficia  J.  Argenti, 
project  attorney. 

DISCUSSION  OF  THE  PROPOSED 
REGULATIONS:  In  1985,  at  the  request  of 
the  Union  Pacific  Railroad  Company,  the 
Coast  Guard  allowed  Union  Pacific  to 
operate  toe  Kalan  Bridge  in  a  semi- 
automated  mode.  It  was  agreed  that  a 
regulation  change  was  not  necessary, 
provided  the  bridge  would  open 
promptly  and  fully  for  the  passage  of 
vessel  when  a  request  to  open  was 
given.  Experience  has  riK>wn  that  the 
interests  of  navigation  and  of  the  bridge 
owner  would  be  better  served  by 
establishing  a  regulation  to  formalize 
operating  procedures. 

The  drawspan  of  the  Kalan  Bridge  is 
maintained  to  the  fully  open  to 


navigation  position  with  no  drawtender 
in  attendance.  The  drawspan  is  lowered 
only  iar  the  passage  of  trains  or  for 
mainteoaoce.  In  the  semi-automated 
mode,  toe  draw  is  remotely  operated 
from  operating  stations  located  at  either 
end  of  the  bridge.  The  bridge  is 
equipped  with  a  radar  beacon  (RACON) 
located  at  the  center  of  the  drawspan. 
which  responds  only  when  the  span  is  in 
the  fully  c^n  position.  Ibe  brid^  is 
also  ecpiipped  with  an  audible  alarm 
system,  directional  display  panels  and 
strobe  warning  ti^ts. 

FEOERAU8M  ASSESSMENT  AND 
CERTlFtCATlON:  This  actoon  is  being 
analyzed  in  acxordance  with  the 
principles  and  cniteria  ctontained  in 
Executive  Order  12291,  and  it  is 
expiected  that  the  proposed  rulemaking 
does  not  have  sufficient  federalism 
implications  to  warrant  the  prqjaration 
of  a  Federalism  Assessment. 

ECONOMIC  ASSESSMENT  AND 
certification:  These  proposed 
regulations  are  considered  to  be  non¬ 
major  under  Executive  Order  12291  on 
Fecleral  Regulation  and  ncmsignifmant 
under  toe  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11634;  February  26. 1979). 

The  econcimic  impact  of  this  proposal 
is  expiected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  proposed  action  would  not 
significantly  change  the  current 
operation  of  the  bridge,  but  would 
provide  an  increased  level  of  safety,  in 
that  detailed  operating  procedures 
would  be  pubiisheci 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U5.C.  601,  et  seq.),  the  Coast 
Guard  certifies  that  if  adopted,  the 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
ENVIRONMENTAL  ASSESSMENT  AND 
certification:  This  action  has  been 
reviewed  by  the  Coast  Guard  and  has 
been  determined  to  be  c:ategorically 
excluded  from  further  environmental 
documentaticm  under  the  authority  of  40 
CFR  1507.3  and  in  accordance  with 
paragraph  2.B.2.g.(5]  of  the  NEPA 
Implementing  procedures.  COMDTINST 
M16475.1B.  A  copy  of  the  Categorical 
Exclusion  Certification  is  available  for 
review  on  the  docket 

List  of  Subjects  in  33  CFR  Part  117 

Bridges: 

Proposed  RegulalioiM 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 
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PART  117—DRAWBRfDGE 
OPCRATNM  REGULATIONS 

1.  The  authority  citation  for  part  117 
COTitinues  to  read  as  folfows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.1035  is  rerised  to  read 
as  follows: 

§117.103$  Cofumbia  River. 

(a)  The  term  drawtender,  as  used  in 
this  section,  shall  mean  the  operator  of 
the  drawspan,  whether  that  person  may 
be  a  train  crew  member,  maintenance 
person,  or  an  officially  designated 
drawtender. 

(b)  The  draw  of  the  semi-automated 
Union  Pacific  railroad  bridge  (Kalan 
Bridge],  mile  323.4,  near  Kennewidk, 
Washington,  is  normally  maintained  in 
the  fully  open  position  with  no 
drawtender  in  attendance.  A  radar 
beacon  (RACON)  is  located  at  the 
center  of  the  drawspan.  The  RACON 
operates  only  when  the  drawspan  is 
fully  open,  by  responding  with  the 
Morse  letter  “K"  to  X-band  radar 
signals.  When  necessary  to  close  the 
drawspan  for  the  passage  of  a  train  or 
for  maintenance,  a  drawtender  shall  be 
dispatched  to  operate  the  draw  fi-om 
either  of  the  remote  control  stations 
located  at  the  ends  of  the  bridge. 
Operation  of  the  bridge  shall  ^  as 
follows: 

(1)  The  drawtender  shall  broadcast  a 
radio  message  over  Channel  16- VHP  to 
all  vessels  in  the  vicinity  that  the  Kalan 
Bridge  will  be  closing  in  two  minutes.  If 
after  two  minutes  no  response  is 
received,  the  drawtender  shall 
broadcast  a  message  over  Channel  13- 
VHF  that  the  Kalan  Bridge  is  closing. 
Both  messages  shall  be  broadcast  twice. 

(2)  Prior  to  activating  the  closing 
sequence  the  drawtender  shall  visually 
inspect  the  waterway  for  marine  traffic 
approaching  the  bridge.  The  closing 
sequence  shall  not  be  activated  until 
after  marine  traffic  has  cleared  the 
bridge. 

(3)  When  the  closing  sequence  is 
activated,  the  following  functions  occm 
automatically:  The  RACON  is 
deactivated,  red  strobe  lights  on  the  lift 
towers  and  on  the  channel  piers  start 
flashing,  a  downward  pointing  arrow 
consisting  of  amber  colored  lights  is 
displayed  from  the  center  of  the 
drawspan  and  a  recorded  message  is 
broadcast  over  Channel  13- VHP 
advising  that  the  Kalan  Bridge  is  closed 
to  river  traffic.  The  radio  message  is 
repeated  every  five  minutes,  the  red 
lights  continue  to  flash  and  the 
downward  pointing  arrow  is  displayed, 
until  the  lift  span  returns  to  the  up  and 
locked  position.  At  the  end  of  ten 


minutes,  a  hom  sounds  for  30  seconds, 
the  span  begins  closing  and  die 
centerspan  navigation  lights  turn  firtxn 
green  to  red.  The  hom  sounds  for  30 
seconds  at  10  minute  intervals,  until  the 
lift  span  returns  to  the  up  and  locked 
positions. 

(4)  If  for  any  reason  dudng  the  closing 
sequence  a  danger  is  posed  to  marine 
traffic,  the  closing  sequence  shall  be 
stopped  and  the  bridge  reopened  until 
the  threat  of  danger  has  passed. 

(5)  If  the  Inridge  is  to  be  temporarily 
clos^  for  msintensnoe  or  for  poipoees 
other  than  the  passage  of  a  train,  the 
drawtender  shall  continually  monitor 
Channels  13  and  16  for  calls  from 
approaching  vessels*  ai>d  respond  to 
inquiries  fr^  vessels  about  the  closure. 

(6)  After  a  train  has  deared  the 
bridge,  the  drawtender  shall  raise  the 
drawspan  to  the  fully  open  and  locked 
position,  at  that  time,  the  following 
functions  occur  automatically:  The 
RACON  is  reactivated,  the  arrow 
display  and  the  red  strobe  lights  are 
extinguished,  the  red  centerspan 
navigation  lights  return  to  green  and  a 
recorded  message  is  broadcast  over 
Channel  13-VHF  that  the  Kalan  Bridge  is 
open  for  marine  traffic. 

(7)  Bridge  status  information  may  be 
obtained  by  calling  the  commercial 
telephone  number  posted  at  the 
drawspan  of  the  bridge. 

(c)  The  draw  of  the  Burlington 
Northern  railroad  bridge  at  mile  328.0, 
between  Pasco  and  Kennewick,  shall 
open  on  signal  from  8  a  on.  to  4  p.m.  At 
all  other  times  the  draw  shall  open  on 
signal  if  at  least  2  hour’s  notice  is  given 
through  the  General  Yardmaster,  Pasco, 
Washington. 

Dated:  8  April  1992. 

).CCard. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
13th  Coast  Guard  District,  Acting. 

[FR  Doc.  92-8953  Filed  4-16-92;  MS  am] 
BILUNG  CODE  4910-t4-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-4124-5] 

Approval  and  Promulgations  of 
Impiamentation  Plans;  Proposed 
Partial  Disapproval  of  New  Jersey 
Implementation  Plan  for  Ozone 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  hearing. 

summary:  Notice  is  hereby  given  of  a 
public  hearing  to  be  held  on  May  5, 1992. 


The  subject  of  tbe  meeting  is  EPA’s 
proposed  action  to  partially  ifisapprove 
the  New  Jersey  Implementation  I^an 
(SIP]  for  ozone  to  Ae  extent  that  the 
New  Jersey  SIP  does  not  provide  a  1.0 
pound  per  square  inch  (p^J  Reid  Vapor 
Pressure  (RVP)  tolerance  for  ethanol 
blmids.  This  proposed  actkm  was 
announced  in  the  Federal  Register  on 
February  3, 1992.^ 

DATES:  A  public  hearing  will  he  held  cm 
May  5, 1992  from  10  aum.  to  4  pju.  at  the 
Jacob  Javrts  Federal  Buildiiig,  26  Federal 
Plaza,  room  30S-C,  New  York  City,  New 
York  10278.  Comments  on  the  pitq>osed 
rulemaking  must  be  received  no  later 
than  June  5, 1992.  All  coerespondence 
should  be  directed  to  the  EPA  addresses 
shown  below. 

ADDRESSES:  Materials  relevant  to  this 
rulemaking  have  been  placed  in  Docket 
A-91-44  by  EPA.  The  dodcet  is  located 
at  the  Air  Docket  Section  (LE-131],  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  in 
room  M-1500,  Waterside  Mall,  and  may 
be  inspected  fi-om  8:30  a.m.  to  12  noon 
and  1:30  to  3:30  p.m.,  Monday  through 
Friday.  A  reasonable  fee  may  be 
charged  for  copying  docket  material. 

Comments  should  be  submitted  (in 
duplicate  if  possible]  to  the  Air  Docket 
Section  at  the  above  address.  A  copy 
should  also  be  sent  to  Mr.  Alfonse 
Mannato  at  the  EPA  address  listed 
below;  U.S.  Environmental  Protection 
Agency,  Office  of  Air  and  Radiation,  401 
M  Street,  S.W.  {EN-397F],  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alfonse  Maimato,  (202]  260-9040. 
SUPPtEMENTARY  INFORMATION:  On 

February  3, 1992,  EPA  published  a 
Notice  of  Proposed  Rulemaking 
proposing  to  disapprove  the  New  Jersey 
State  Implementation  Plan  (SIP]  for 
ozone  to  the  extent  that  the  New  Jersey 
SIP  does  not  provide  for  a  1.0  pound  per 
square  inch  (psi]  Reid  Vapor  Pressure 
(RVP]  tolerance  for  ethanol  blends.* 

This  proposal  was  in  response  to  a 
petition  for  reconsideration  of  the  New 
Jersey  SIP  approval  submitted  to  the 
Agency  by  the  Renewable  Fuels 
Association  (RFAJ.  Please  refer  to  the 
February  3, 1992  Federal  Register  notice 
cited  above  for  detailed  information 
about  EPA’s  proposed  action  and 
rationale. 


*  "Approval  and  Promulgation  of  Implementation 
Plans:  Proposed  Partial  Disapproval  of  New  Jersey 
Implementation  Plan  for  Ozone,”  59  FR  3978 
(February  3, 1992). 

*59/71 3978  (February  3, 1992) 
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EPA  did  not  plan  to  hold  a  public 
hearing  on  the  proposed  partial 
disapproval  of  the  New  Jersey  SIP, 
unless  such  a  hearing  was  requested. 
EPA  has  received  written  requests  for  a 
public  hearing  on  this  proposed  partial 
SIP  disapproval.  Therefore,  EPA  is 
giving  notice  of  a  public  hearing  to  be 
held  on  May  5, 1992  from  KMX)  a.m.  to 
4:00  p.m.  at  the  Jacob  Javits  Federal 
Building,  26  Federal  Plaza,  Room  305-C, 
New  York  City,  New  York  10278.  EPA 
also  gives  notice  that  the  public 
conunent  period  for  the  proposed  partial 
disapproval  of  the  New  Jersey 
Implementation  Plan  for  Ozone  has  been 
extended  to  June  5, 1992. 

Dated:  March  30, 1992. 

Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  92-8968  Filed  4-16-92:  8:45  am] 
BILUNQ  CODE  6660-«0-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1035 

lEx  Parte  No.  495] 

Bills  of  Lading 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Proposed  rule;  Extension  of 
comment  due  date. 

summary:  By  a  notice  of  proposed 
rulemaking  published  March  24, 1992,  56 
FR  10151,  ^e  Commission  prescribed  a 
comment  due  date  of  April  17, 1992.  On 
April  7, 1992,  The  National  Grain  and 
Feed  Association  (NGFA)  requested  an 
extension  to  May  18, 1992,  to  Hie 
comments.  NGFA  states  that  additional 
time  is  necessary  for  it  to  prepare 
comments  after  reviewing  an  ad  hoc 
railroad  industry  committee's  proposal 


for  developing  a  new  standardized  bill 
of  lading  for  the  railroad  industry.  The 
request  shall  be  granted. 

OATES:  Initial  comments  are  due  by  May 
18, 1992. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Ex  Parte 
No.  495  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Felder,  (202)  927-5610  (TDD 
for  the  hearing  impaired:  (202)  927-5721). 

Decided;  April  13, 1992. 

By  the  Commission,  Sidney  L  Strickland, 
Jr.,  Secretary. 

Sidney  L  Strickland,  Jr., 

Secretary, 

(FR  Doc.  92-8964  Filed  4-16-92;  8:45  am] 
BUJJNQ  CODE  7035-01-M 
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This  section  til  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  ruHrtgs,  detegaions  of 
authority,  filing  of  petitions  and 
applicatione  arxt  agency  statements  of 
organization  and  functiorts  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Judicial  Review;  Public 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  No.  92-463), 
notice  is  hereby  given  of  a  meeting  of 
the  Committee  on  Judicial  Review  of  the 
Administrative  Conference  of  the  United 
States.  The  meeting  will  be  held  at  3:30 
p.m.,  on  Thursday,  May  7, 1992,  at  the 
Administrative  Conference  of  the  United 
States,  suite  500,  2120  L  Street  NW., 
Washington,  DC  (Library,  5th  floor). 

The  Committee  will  meet  for 
discussion  of  a  proposed 
recommendation  on  the  operation  of  the 
Equal  Access  to  Justice  Act  based  on  a 
study  by  Harold  KienU  Assistant 
Professor  at  the  University  of  Virginia 
Law  School. 

For  a  copy  of  the  proposed 
recommendation  or  further  information 
concerning  this  meeting,  contact  Mary 
Candace  Fowler.  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States,  2120  L  Street  NW., 
suite  500  Washington,  DC.  (Telephone: 
202-254-7065.) 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persfms  wishing  to  attend 
should  notify  the  Office  of  the  Chairman 
at  least  one  day  in  advance.  The 
committee  chairman,  if  he  deems  it 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  members  of  the  public 
may  file  a  written  statement  with  the 
committee  befme,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 

April  14. 19^ 

Jeffrey  S.  Lubbers, 

Research  Director. 

[FR  Doc.  92-9035  Piled  4-16-92;  8:45  am) 
BILUNQ  COOC  ei10-41-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Eastern  Region:  HHnols,  Indiana,  OMo, 
Michigan,  Minnesota,  Mlaaouri,  New 
Hampshire,  Mabie,  Pennaytvania, 
Vermont,  New  Yo^  West  Virginia,  and 
Wisconsin;  Legal  Notice  of  Appsaiabla 
DecMona 

agency:  Forest  Service,  USDA. 
action:  Notice. 

summary:  Deciding  Officers  in  the 
Eastern  Region  will  publish  notice  of 
decisions  subject  to  administrative 
appeal  under  36  CFR  part  217  in  the 
legal  notice  seetkm  of  the  newspaper 
listed  in  the  Supplementary  Informatian 
section  of  this  notice.  As  provided  in  36 
CFR  217.5,  such  notice  shall  constitute 
legal  evidence  that  the  ag«icy  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appeal.  Newspaper 
publication  of  notices  of  decisions  is  in 
addition  to  direct  notice  to  those  who 
have  requested  notice  in  writing  and  to 
those  known  to  be  interested  in  or 
affected  by  a  speciffc  decision. 

DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  notices  of 
decisions  sut^ect  to  appeal  under  36 
CFR  part  217  shall  be^n  May  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 
Joni  Sue  Hanson,  Regional  Appeals 
Coordinator.  Eastern  Region,  Reuse 
Federal  Plaza.  310  West  Wisconsin 
Avenue,  hfilwaukee,  Wisconsin  53203. 
Area  Code  414-36^661. 
SUPPUEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Eastern  Region  will  give 
legal  notice  of  decisiems  subject  to 
appeal  under  36  CSH  part  217  in  tbe 
following  newspapers  which  are  listed 
by  Forest  Service  administrative  unit 
Where  more  than  one  newspaper  is 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  primary  newspaper  which 
shall  be  used  to  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appeal.  As  provided  in  36 
CFR  217.5(d),  the  timeframe  for  appeal 
shall  be  based  on  the  date  of  publication 
of  a  notice  of  decision  in  the  primary 
newspaper. 


Dudskuw  by  tbe  Regkmal  Forester 

Milwaukee  JoumaL  (Hiblished  daily  in 
Milwaukee,  K^waukee  County. 
Wisconsin,  for  decisions  affecting 
National  Forest  System  lands  in  the 
States  of  Illinois,  Indiana.  Ohio. 
Michigan,  Minnesota,  Missouri.  New 
Hampshire,  Maine.  Pennsylvania, 
Vermont  New  York,  West  Virginia,  and 
Wisconsin  and  for  any  decision  of 
Region-wide  impact. 

Allegheny  National  Forest,  Pennsylvania 

Forest  Sup^isor  Decisions 

Warren  Times  Obs^ver,  Warren, 
Warren  County,  Pennsylvania 

District  Rangers  Decisions 

Sheffield  District  Warren  Times 
Observer.  Warren.  Warren  County. 
Pennsylvania 

Bradford  District:  Bradford  Era, 

Bradford,  McKean  County, 
Pennsylvania 

Marienville  District:  Oil  City  Derrick,  Oil 
City,  Venango  County,  Pennsylvania 
Ridgway  District  Ridgway  Record. 
Ridgway,  Elk  County.  Pennsylvania 

Chequamegon  National  Forest 
Wisconsin 

Forest  Supervisor  Decisions 

Milwaukee  Sentinel,  published  daily  in 
Milwaukee,  Milwaukee  County, 
Wisconsin 

District  Rangers  Decisions 

Park  Falls  District:  Park  Falls  Herald, 
published  weekly  in  Park  Falls.  Price 
County.  Wisconsin 
Glidden  District  Glidden  Enterprise, 
published  weekly  in  Glidden,  Ashland 
County,  Wisconsin 
Washburn  District  The  Daily  Press, 
published  daily  in  Ashland,  Ashland 
County,  Wisconsin 
Hayward  District  Sawyer  County 
Record,  published  weekly  in 
Hayward,  Sawyer  County,  Wisconsin 
Medford  District  The  Star  News, 
published  weddy  in  Medford.  TaykN 
County,  Wisconsin 

Chippewa  National  Forest  Minnesota 

Forest  Supervisor  Decisions 

Bemidp  I^neer.  published  daily  in 
Bemidji,  Beltrami  County,  Minnesota 
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District  Ranger  Decisions 

Blackduck  District:  Blackduck 
American,  published  weekly  in 
Blackduck,  Beltrami  County, 

Minnesota 

Cass  Lake  District:  Cass  Lake  times, 
published  weekly  in  Cass  Lake,  Cass 
County,  Minnesota 
Deer  River  District:  Western  Itasca 
Review,  published  weekly  in  Deer 
river,  Itasca  County,  Minnesota 
Marcell  District  Western  Itasca  Review, 
published  weekly  in  Deer  River,  Itasca 
County,  Minnesota 
Walker  District:  Walker  Pilot 
Independent  published  weekly  in 
Walker,  Cass  County,  Minnesota 

Green  Mountain  National  Fixest, 

Vermont 

Forest  Supervisor  Decisions 

Rutland  Herald,  published  daily  in 
Rutland,  Rutland  County,  Vermont 

District  Rangers  Decisions 

Manchester  District:  Rutland  Herald, 
published  daily  in  Rutland,  Rutland 
County,  Vermont 

Bennington  Banner,  published  daily  in 
Bennington,  Bennington  County, 
Vermont 

Brattleboro  Reformer,  published  daily  in 
Brattleboro,  Windham  County, 
Vermont 

Rochester  District:  Rutland  Herald, 
published  daily  in  Rutland,  Rutland 
County,  Vermont 

Burlinton  Free  Press,  published  daily  in 
Burlington,  Chittenden  County, 
Vermont 

Middlebury  District  Rutland  Herald, 
published  daily  in  Rutland,  Rutland 
County,  Vermont 

Addison  County  Independent,  published 
twice  a  week  in  Middlebury,  Addison 
County,  Vermont 

Finger  Lakes  National  Forest,  New  York 

Forest  Supervisors  &  District  Rangers 
(Hector  District)  Decisions 

Ithaca  Journal,  published  daily  in  Ithaca, 
Tompkins  County,  New  York 

Hiawatha  National  Forest,  Midiigan 

Forest  Supervisor  Decisions 

Daily  Press,  published  daily  in 
Escanaba,  Delta  County,  Michigan 
Mining  Journal,  published  daily  in 
Munising,  Alger  County,  Mi^igan 
Munising  News,  publish^  weekly  in 
Munising,  Alger  County,  Michigan 
Evening  News,  published  daily  in  Sault 
Ste.  Marie,  Chippewa  County, 
Michigan 

St.  Ignace  News,  published  weekly  in  St 
Ignace,  Mackinac  County,  Michigan 


District  Rangers  Decisions 

Rapid  River  Daily  Press,  published 
daily  in  Escanaba,  Delta  County, 
Michigan 

Manistique:  Daily  Press,  published  daily 
in  Escanaba,  Delta  County,  Michigan 
Munising:  Mining  Journal,  published 
daily  in  Munising,  Alger  County, 
Michigan 

Munising  News,  published  weekly  in 
Munising,  Alger  County,  Michigan 
Sault  Ste.  Marie:  Evening  News, 
published  daily  in  Sault  Ste.  Marie, 
Chippewa  County,  Michigan 
St  Ignace:  Evening  News,  published 
daily  in  Sault  Ste.  Marie,  Chippewa 
County,  Michigan 

St.  Ignace  news,  published  weekly  in  St. 
Ignace,  Mackinac  County,  Michigan 

Huron-Manistee  National  Forests, 
Michigan 

Forest  Supervisor  Decisions 

Cadillac  Evening  News,  published  daily 
in  Cadillac,  Wexford  County, 

Michigan 

District  Rangers  Decisions 

Baldwin  District:  Lake  County  Star, 
published  weekly  in  Baldwin,  Lake 
County,  Michigan 

Ludington  Daily  News,  published  daily 
in  Ludington,  Mason  County, 

Michigan 

Cadillac  District  Cadillac  Evening 
News,  published  daily  in  Cadillac, 
Wexford  County,  Michigan 
Manistee  News  Advocate,  published 
daily  in  Manistee,  Manistee  County, 
Michigan 

Lake  County  Star,  published  weekly  in 
Baldwin,  Lake  Coimty,  Michigan 
Harrisville  District  Alcona  County 
Review,  published  weekly  in 
Harrisville,  Alcona  County,  Michigan 
Manistee  District:  Manistee  News 
Advocate,  published  daily  in 
Manistee,  Manistee  County,  Michigan 
Mio  District:  Oscoda  County  Herald, 
published  weekly  in  Mio,  Oscoda 
County,  Michigan 

Crawford  County  Avalanche,  published 
weekly  in  Grayling,  Crawford  County, 
Michigan 

Tawas  District:  Iosco  County  News 
Herald,  published  weekly  in  East 
Tawas,  Iosco  County,  Michigan 
White  Cloud  District  Fremont  Times- 
Indicator,  published  weekly  in 
Fremont,  Newaygo  County,  Michigan 
Muskegon  Chronicle,  published  daily  in 
Muslwgon,  Muskegon  County, 
Michigan 

Grand  Rapids  Press,  published  daily  in 
Grand  Rapids,  Kent  Coimty,  Michigan 
Big  Rapids  ^oneer,  published  daily  in 
Big  Rapids,  Mecosta  County,  Michigan 


Mark  Twain  National  Forest,  Missouri 

Forest  Supervisor  Decisions 

Rolla  Daily  News,  published  in  Rolla, 
Phelps  County,  Missouri 

District  Ranger  Decisions 

Ava/Cassville  District:  Springfield  News 
Leader,  published  daily  in  Springfield, 
Greene  County,  Missouri 
Cedar  Creek  District:  Fulton  Sun, 
published  daily  in  Fulton,  Callaway 
County,  Missouri 

Doniphan  District:  Prospect  News, 
published  weekly  in  Doniphan,  Ripley 
County,  Missouri 

Eleven  Point  District:  Current  Wave, 
published  weekly  in  Eminence, 
Shannon  County,  Missouri 
Rolla  District:  Rolla  Daily  News, 
published  daily  in  Rolla,  Phelps 
County,  Missouri 
Houston  District:  Houston  Herald, 
published  weekly  (Thursday)  in 
Houston,  Texas  County.  Missouri 
Poplar  Bluff  District:  Daily  American 
Republic,  published  daily  in  Poplar 
Bluff,  Butler  County,  Missouri 
Potosi  District:  The  Independent-Journal, 
published  Thursday  in  Potosi, 
Washington  County,  Missouri 
Fredericktown  Ranger  District:  The 
Democrat-News  published  Thursdays 
in  Fredericktown,  Madison  County. 
Missouri 

Salem  District:  The  Salem  News, 
published  Tuesday  and  Thursday  in 
Salem,  Dent  County,  Missouri 
Willow  Springs  District:  West  Plains 
Daily  Quill  published  daily  in  West 
Plains,  Howell  County.  Missouri 

Monongahela  National  Forest,  West 
Virginia 

Forest  Supervisor  Decisions 

The  Intermountain,  published  daily  in 
Elkins,  Randolph  County,  West 
Virginia 

District  Ranger  Decisions 

Cheat  District:  The  Parsons  Advocate, 
published  weekly  in  Parsons,  Tucker 
County.  West  Virginia 
Gauley  District:  The  News  Leader, 
published  weekly  in  Richwood, 
Nicholas  County,  West  Virginia 
Greenbrier  District:  The  Pocahontas 
Times,  published  weekly  in  Marlinton, 
Pocahontas  County,  West  Virginia 
Marlinton  District:  The  Pocahontas 
Times,  published  weekly  in  Marlinton, 
Pochahontas  County,  West  Virginia 
Potomac  District:  The  Grant  County 
Press,  published  weekly  in  Petersburg, 
Grant  County,  West  Virginia 
White  Sulphur  Springs  District:  The 
Register/Herald,  published  daily  in 
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Beckley,  Raleigh  County,  West 
Virginia 

Nicolet  National  Forest,  Wisconsin 

Forest  Supervisor  Decisions 

Rhinelander  Daily  News  published  daily 
Sunday  through  Friday  in 
Rhinelander,  Onieda  County, 

Wisconsin 

District  Ranger  Decisions 

Eagle  River  District,  Florence  District, 
Lakewood  District,  and  Laona 
District:  Rhinelander  Daily  News 
published  daily  Sunday  through 
Friday  in  Rhinelander,  Onieda 
County,  Wisconsin 

Ottawa  National  Forest,  Michigan 

Forest  Supervisor  Decisions 

Ironwood  Daily  Globe,  published  in 
Ironwood,  Gogebic  County,  Michigan 

District  Ranger  Decisions 

Bergland  District,  Bessemer  District, 
Kenton  District,  Ontonagon  District, 
and  Watersmeet  District:  Ironwood 
Daily  Globe,  published  in  Ironwood, 
Gogebic  Coimty,  Michigan  Iron  River 
District,  Iron  River  Reporter, 
published  in  Iron  River,  Iron  County, 
Michigan 

Shawnee  National  Forest,  Illinois 

Forest  Supervisor  Decisions 

Southern  Illinoisian,  published  daily  in 
Carbondale,  Jackson  County,  Illinois 

District  Ranger  Decisions 

Elizabethtown  District,  Jonesboro 
District,  Murphysboro  District,  and 
Vienna  District:  Southern  Illinoisian, 
published  daily  in  Carbondale, 

Jackson  County,  Illinois 

Superior  National  Forest,  Minnesota 

Forest  Supervisor  Decisions 

Duluth  News-Tribune,  published  daily  in 
Duluth,  St.  Louis  County,  Minnesota 

District  Rangers  Decisions 

Gunflint  Ranger  District:  Cook  County 
News-Herald,  published  weekly  in 
Grand  Marias,  Cook  County, 
Minnesota 

Kawishiwi  Ranger  District:  Ely  Echo, 
published  weekly  in  Ely,  St.  Louis 
County,  Minnesota 

LaCroix  Ranger  District:  Mesabi  Daily 
News,  published  daily  in  Virginia,  St. 
Louis  County,  Minnesota 
Laurentian  Ranger  District:  Mesabi 
Daily  News,  published  daily  in 
Virginia,  St.  Louis  County,  Miimesota; 
and  Lake  County  News-Chronicle, 
published  weekly  in  Two  Harbors, 
Lake  County,  Minnesota 


Tofte  Ranger  District:  Duluth  News- 
Tribune  published  daily  in  Duluth,  St. 
Louis  County,  Minnesota 

Hoosier  National  Forest,  Indiana 

Forest  Supervisor  Decisions 

Sunday  Herald  Times,  published  in 
Bloomington,  Monroe  County,  Indiana 

District  Ranger  Decisions 

Brownstown  District:  Sunday  Herald 
Times,  published  in  Bloomington, 
Momoe  County,  Indiana 
Tell  City  District:  The  News,  published 
in  Tell  City,  Perry  County,  Indiana 

Wayne  National  Forest,  Ohio 

Forest  Supervisor  Decisions 

The  Athens  Messenger,  published  in 
Athens,  Athens  County,  Ohio 

District  Ranger  Decisions 

Athens  District:  The  Athens  Messenger, 
published  in  Athens,  Athens  County, 
Ohio 

Ironton  District:  The  ironton  Tribune, 
published  in  Ironton,  lawrence 
County,  Ohio 

White  Mountain  National  Forest,  New 
Hampshire  and  Maine 

Forest  Supervisor  Decisions 

The  Union  Leader,  published  daily  in 
Manchester,  County  of  Hillsborough, 
New  Hampshire 

District  Ranger  Decisions 

Ammonoosuc  Ranger  District:  The 
Union  Leader,  published  daily  in 
Manchester,  County  of  Hillsborough, 
New  Hampshire 

Androscoggin  Ranger  District:  The 
Union  Leader,  published  daily  in 
Manchester,  County  of  Hillsborough, 
New  Hampshire 

Evans  Notch  Ranger  District:  The 
Lewiston  Sun,  published  daily  in 
Lewiston,  County  of  Androscoggin, 
Maine 

Pemigewasset  Ranger  District:  The 
Union  Leader,  published  daily  in 
Manchester,  County  of  Hillsborough, 
New  Hampshire 

Saco  Ranger  District:  The  Union  Leader, 
published  daily  in  Manchester, 
County  of  Hillsborough,  New 
Hampshire 
Dated:  April  7, 1992. 

Floyd  |.  Marita, 

Regional  Forester. 

[FR  Doc.  92-8909  Filed  4-16-92;  8:45  am] 
BILUNG  CODE  3410-1 1-M 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  92-0411 

Availability  of  Environmental 
Assessments  and  Findings  of  f4o 
Significant  Impact  Relative  to  Issuance 
of  Permita  To  Field  Test  Genetically 
Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  We  are  advising  the  public 
that  four  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Health  Inspection  Service  relative 
to  the  issuance  of  permits  to  allow  the 
field  testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  enidronment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 

Washington,  DC  20250,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  Biotechnology, 
Biologies,  and  Environmental  Protection, 
APHIS,  USDA,  room  050,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782,  (301)  436-7612. 
For  copies  of  the  environmental 
assessments  and  bindings  of  no 
significant  impact,  write  to  Clayton 
Givens  at  the  same  address.  Please  refer 
to  the  permit  numbers  listed  below 
when  ordering  documents. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred  to 
below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
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the  United  States.  The  r^ulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  a 
regulated  articie  (see  52  FR  22906). 


In  the  course  of  reviewing  each  permit 
applicatioir.  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  die  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  held  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact  on 
the  quality  of  the  human  environment. 
The  environmental  assessments  and 
hndings  of  no  significant  impact,  which 


are  based  on  data  submitted  by  the 
applicants  and  on  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  oiganisms: 


Permit  No. 

Permittee 

Date  issued 

Organism 

Field  test  location 

91-324-01 

Ffito-Lay.  locorporaieO . 

02-28-92 

Potato  plants  genetically  engineered  to  express  a 
deita-endoloxin  protein  horn  Bacillus  thuringiensis 
subsp.  tenebrionis  (Btt).  for  resistance  to  the  Colo¬ 
rado  potato  beetle. 

Oneida  County.  Wisconsin. 

91-303-01 

Ffito-Lay.  Incorporated . 

03-03-92 

Potato  plants  gerteticaUy  engineered  to  express 
stress  alleviating  enzymes,  in  order  to  obtain 
higher  levels  of  stress  tolerance  in  potato  tubers. 

Oneida  County.  Wisconsin. 

91-353-02  I 

UrWersity  ot  Cabkynia.  at  Oavis . . . 

03-06-92 

Tomato  plants  genetically  engineered  to  express 
maize  transposable  elements  Activator  (Ac)  and 
Dissoemtion  (DS).  i 

Yolo  County.  California 

91-358-02  i 

Applied  Starch  Technologies.  Incorporated . 

03-06-92 

Potato  plants  gertetically  engineered  to  express  car- 1 
bohy^te  metabolism  gertes. 

Grand  Forks  County.  North 
Dakota 

The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.]. 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1506-1509),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384, 
August  28, 1979,  and  44  FR  51272-51274, 
August  31, 1979). 

Done  in  Washington,  DC.  this  14th  day  of 
April  1992. 

Robert  MeBand. 

Administrator,  Animal  and  Plant  Health 
Inspection  Serrice. 

(FR  Doc.  92-8938  Filed  4-16-92;  8:45  ami 
BUUNG  CODE  3410-34-« 


[Docket  No.  92-046] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetlcaliy  Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 


action:  Notice. 

summary:  We  are  advising  the  public 
that  eight  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Want 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

addresses:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  ^uth  Building. 
U.S.  Department  of  Agriculture,  14th 
Street  and  Independence  Avenue,  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  You  may  obtain  a  copy 
of  these  documents  by  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMA-nON  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits.  Biotechnology. 
Biologies,  and  Environmental  Protection. 
Animal  and  Plant  Health  Inspection 


Service.  U.S.  Department  of  Agriculture, 
room  850,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville.  MD  20782,  (301)  436- 
7612. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340, 
“Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  I^ants  Pests,”  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  “regulated  articles.”  The 
regulations  set  fordi  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  diese  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Application 

Applicant 

Date 

received 

Organism 

Field  test  location 

92-065-01,  renewal  of  permit 
91-007-06.  issued  on  05- 
03-91. 

U.S.  Department  of  Agriculture. 
Agrtcuftural  Research  Service. 

03-05-92 

Potato  plants  genetically  engineered  to 
express  a  modified  chicken  lysozyme 
gene. 

Bingham  County,  Idaho:  Aroostook 
County.  Maine:  Clay  County,  Minne¬ 
sota;  Cass  and  Grand  Forks  Ck)un- 
ties.  North  Dakota. 
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Application 

Applicant 

Date 

received 

Organism 

Field  test  location 

92-066-01 . . 

Holden's  Foundation  Seeds,  In¬ 
corporated. 

03-06-92 

Com  plants  genetically  errgirreered  to 
express  a  phosphinothricin  acetyl 
trarrsterase  (PAT)  gene  for  tolerartce 
to  the  herbicide  ghifosinate. 

Maui  County,  Hawaii;  Iowa 
Iowa. 

County, 

92-073-01 . 

American  Cyanamid  Company .... 

03-13-92 

Tobacco  plants  gerreticalty  engineered 
to  express  an  acetohydroxyt  acid 
synthase  gene  from  Arabidopsis  tha- 
kana  for  toleratKe  to  the  herbicides 
sulforrylurea  arxl  imidazolinone. 

(^mberland  County.  New  Jersey. 

92-073-02 . 

Monsanto  Agricultural  Compa¬ 
ny. 

03-13-92 

Soybean  plants  genetically  engineered 
to  express  the  enzyme  5-enolpyruvyl 
shikirr«ate-3-phosphate  synthase 

(EPSPS)  arxl  a  rrtetabolizing  enzyme 
for  tolerance  to  the  herbicide  glypho- 
sate. 

Daviess  County,  Kentucky. 

92-073-03 . 

Monsanto  Agricultural  Compa¬ 
ny. 

03-13-92 

Soybean  plants  gerreticalty  errgineered 
to  express  the  enzyme  5-enolpyruvyi 
shikimate-3-phosphate  synthase 

(EPSPS)  artd  a  metabolizing  enzyme 
for  tolerarKe  to  the  herbicide  glypho- 
sate. 

Blue  Earth,  Watonwan,  arxl 
Counties,  Minr>esot& 

Waseca 

92-076-01 . 

Moruanto  Agricultural  Compa¬ 
ny. 

03-16-92 

Tomato  plarrts  genetically  engineered 
to  express  an  experimental  herbicide 
detoxification  enzyme  for  tolerance 
to  the  herbicide  pyridine.. 

Jersey  County,  Illinois. 

92-076-02 . . 

New  York  State  Agricultural  Ex¬ 
periment  Station. 

03-16-92 

Squash,  melon,  arid  tomato  plants  ge¬ 
netically  engineered  to  express  the 
coat  protein  gene  of  cucumber 
mosaic  virus  vrhite  leaf  strain.. 

Ontario  County,  New  York. 

92-077-01 . 

Pioneer  Hi-Bred  International, 
Irtcorporated. 

03-17-92 

Com  plants  genetically  ertgineered  to 
express  wheat  germ  agglutinin  for 
resistarrce  to  European  com  borer. 

Kauai  County,  Hawaii. 

Done  in  Washington,  DC,  this  14th  day  of 
April  1992. 

Robert  Melland, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  92-8939  Filed  4-16-82;  8:45  am) 
BILLING  CODE  3410-34-M 


CENTRAL  INTELLIGENCE  AGENCY 

Privacy  Act  of  1974:  Systems  of 
Records 

AGENCY:  Central  Intelligence  Agency. 
ACTION:  Notice  of  system  of  records. 

SUMMARY:  llie  Central  Intelligence 
Agency  is  providing  notice  on  the 
existence  of  a  system  of  records  in  its 
current  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a]. 

EFFECTIVE  DATES:  The  proposed  action 
will  be  effective  without  further  notice 
30  days  after  publication  of  this  notice  in 
the  F^eral  Register  (May  18, 1992), 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  H.  Wright,  Information  and  Privacy 
Coordinator,  Central  Intelligence 
Agency,  Washington,  DC  20505, 
telephone:  (703)  351-2083. 
SUPPLEMENTARY  INFORMATION:  The 
record  system,  identiHed  as  CIA-72,  is 


entitled:  Inspector  General  Investigation 
and  Interview  Records.  A  system  report 
as  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  pursuant  to 
section  4b  of  Appendix  I  to  OMB 
Circular  No.  A-130,  “Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,”  dated  12  December 
1985. 

Dated;  April  9, 1992. 

Frank  ).  Ruocco, 

Deputy  Director  for  Administration. 

CIA-72 

SYSTEM  name: 

Inspector  General  Investigation  and 
Interview  Records. 

SYSTEM  location: 

Central  Intelligence  Agency, 
Washington,  DC  20505. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

Agency  employees,  persons  with  a 
contractual  or  other  relationship  with 
the  Agency,  persons  who  are 
interviewed  by  or  provide  information  to 
the  OfHce  of  Inspector  General,  and 
persons  involved  with  or  knowledge 
about  a  matter  being  investigated  by  the 
Office  of  Inspector  General. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  of  interviews,  signed 
statements,  correspondence,  reports  of 


investigations,  government  forms, 
cables,  and  internal  CIA  memoranda. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 

system: 

National  Security  Act  of  1947,  as 
amended — Pub.  L  80-253. 

Central  Intelligence  Agency  Act  of 
1949,  as  amended — Pub.  L  81-110. 

Section  506(a),  Federal  Records  Act  of 
1950  (44  U.S.C.  3101). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  by  members  of  the  Office  of 
Inspector  General  to  investigate  matters 
of  interest  or  concern  to  the  Director  of 
Central  Intelligence,  Inspector  General, 
and  senior  Agency  officials,  including 
allegations  of  misconduct  by  Agency 
employees.  Used  to  provide  information 
to  Agency  management  for  evaluating 
current  and  proposed  programs,  selected 
assignments,  and  requests  for  cash 
awards  or  promotions. 

A  record  from  this  system  of  records 
which  indicates,  or  relates  to,  a  violation 
or  potential  violation  of  law,  whether 
criminal,  civil,  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  pursuant  thereto, 
may  be  disclosed  as  a  “routine  use"  to  a 
Federal,  state,  local  or  other  appropriate 
entity  or  individual  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation,  or  charged 


13694 


Federal  RegistCT  /  Vot.  57.  No.  75  /  Friday,  A{ml  17.  1992  /  Notices 


with  the  respoDsibility  to  take 
appropriate  administrative  action,  or 
charged  with  implementing  the  statute, 
or  rule,  regulation,  or  order  issued 
pursuant  thereto. 

A  record  in  this  system  of  records 
may  be  disclosed  as  a  **routine  use**  in 
the  course  of  presenting  evidence  to  a 
court  magistrate,  or  athninistrative 
tribunal,  including  disclosures  in  the 
course  of  settlement  negotiations,  and 
disclosures  made  pursuant  to  statutes  or 
regulations  governing  the  conduct  of 
such  proceedings. 

A  record  in  this  system  of  records 
may  be  disclosed  to  representatives  of 
the  Department  of  Justice  or  of  any  other 
agency  responsible  for  the 
representation  of  Agency  interests  in 
connection  with  a  judicial, 
administrative,  or  other  proceeding. 

POUCIES  AMO  PRACTICES  FOR  STORNM, 
RETRKVmO,  ACCESeiMQ,  RSTAMINO,  AND 
OtSPOSUM  OF  RECORDS  HI  THE  SVSTBIC 

STORAGE: 

Computer  disk,  microhlm,  magnetic  . 
disk,  and  paper. 

RETRtEVASnJTV: 

By  name. 

SAFEOUAROS: 

Files  are  stored  in  vaulted  areas  or 
approved  metal  filing  cabinets.  Access 
to  information  on  magnetic  disk  is  on  a 
limited  need-to-know  basis  and 
controlled  by  password  identifiers. 

RETENTION  AND  disposal; 

Records  are  retained  and  destroyed  in 
accordance  with  the  records  control 
schedules  approved  by  the  Archivist  of 
the  United  States. 

SYSTEM  MANAQER<S)  AND  ADDRESS: 

Inspector  General.  Central 
Intelligence  Agency.  Washington.  DC 
20505. 

NOTIFICATION  procedure: 

Individuals  seeking  to  learn  if  this 
system  of  records  contains  information 
about  them  should  direct  their  inquiries 
to:  Information  and  Privacy  Coordinator, 
Central  Intelligence  Agency. 
Washington.  DC  20505. 

Identification  requirements  are 
specified  in  the  Central  Intelligence 
Agency  rules  published  in  the  Code  of 
Federal  Regulations  (32  CFR  1901.13). 
Individuals  must  comply  with  these 
rules. 

record  access  FflOCEDUNES: 

Request  from  individuals  should  be 
addressed  as  indicated  in  the 
notification  section  above. 


CONTESTWO  RECORD  PROCEDURES: 

The  Central  Intelligence  Agency's 
regulations  for  access  to  individual 
records,  for  disputing  the  contents 
thereof,  and  for  appealing  an  initial 
determination  by  the  Central 
Intelligence  Agency  concerning  access 
to  or  correction  of  the  records,  are 
promulgated  in  the  Central  Intelligence 
A^ncy  rules  section  of  the  Code  of 
Federal  Regulations. 

WCCOWP  tOURCC  CATEGORIES: 

Agency  employees.  Federal,  state,  and 
local  officials,  private  citizens,  and 
foreign  nationals. 

(FR  Doc.  92-0919  Filed  4-16-92;  B:45  am) 
BiujNo  CODE  esio-n-u 


COMMISSION  ON  CIVIL  RIGHTS 

lleaflns  on  RaeM  and  Ethnic  Tensions 
In  American  Communities:  Poverty, 
Inequality  and  Discrtmination-- A 
National  Perspective 
• 

Notice  is  hereby  given  pursuant  to  the 
provisions  of  the  United  States 
Commission  on  Civil  Rights  Act  of  1963. 
Pubbc  Law  98-183,  97  Stat  1301,  as 
amended,  that  a  public  hearing  of  die 
U.S.  Commission  on  Civil  Rights  will 
commence  on  May  21. 1992.  beginning  at 
8:30  ajn.  in  the  Auditorium  of  the  Office 
of  Personnel  Management  located  at 
1900  E  Street  NW.  (entrance  at  Virginia 
and  C  streets,  NW.). 

The  purpose  of  the  hearing  will  be  to 
gather  opinions  and  information  from 
researchers,  community  leaders, 
business  representatives  and  advocates, 
in  order  to  examine  the  underlying 
causes  of  racial  and  ethnic  tensions  in 
the  United  States. 

The  Commission  is  an  independent  * 
bipartisan  factfinding  agency  authorized 
to  study,  collect,  and  disseminate 
information  and  to  appraise  the  laws 
and  policies  of  the  Fe^al  Government 
and  to  study  and  collect  information 
concerning  legal  developments,  with 
respect  to  discrimination  or  denials  of 
equal  protection  of  the  laws  under  the 
Constitution  because  of  race,  color, 
religion,  sex,  age.  handicap,  or  national 
origin,  or  in  the  administration  of  justice. 

Hearing  impaired  persons  who  will 
attend  the  hearing  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division  (202)  376-8105, 
(TDD  202-376-8116),  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 


Dated  at  Washington.  DC.  April  13. 1992. 
Kmma  Monn^g, 

Solicitor. 

(FR  Doa  92-0891  Piled  4-16-92;  8:45  ami 
BILUNO  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
(Order  No.  574] 

Expansion  of  Foreign-Trade  Zone  40 
Cleveland,  Ohio 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400),  the 
Foreign-Trade  Zones  Board  (the  Board] 
adopts  the  following  Resolution  and 
Order 

Whereas,  the  Cleveland-Cuyahoga 
County  Authority.  Grantee  of  Foreign- 
Trade  Zone  No.  40,  has  applied  to  the 
Board  for  authority  to  expand  its 
general-purpose  zone  site  at  the  Port  of 
Cleveland.  Cleveland,  Ohio,  within  the 
Cleveland  Customs  port  of  entry, 

Whereas,  the  application  was 
accepted  for  filing  on  January  30, 1991, 
and  notice  inviting  public  comment  was 
given  in  the  Fedei^  Register  on 
February  20. 1991  (Dodcet  7-91,  56  FR 
6834): 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Cleveland  area;  and 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  For^n-Trade 
Zones  Act  as  amended,  and  the  Board’s 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  on  January  30, 1991, 
subject  to  the  Act  and  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10/8/91),  including  f  400.28. 

Signed  at  Washington.  DC,  this  10th  day  of 
April  1992. 

Alan  Dunn. 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Chairman.  Committee  of 
Alternates.  Foreign-Trade  Zones  Board. 

(FR  Doc.  92-8980  Ffled  4-16-92:  8:45  am] 
BILLING  CODE  3S10-OS-M 
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[Order  No.  5731 

Resokitton  and  Order  Approving  With 
Restriction  the  AppHcadon  of  the 
Board  of  Commissioners  of  the  Port  of 
New  Orleans  lor  Temporary  SpecM- 
Purposs  Sutaone  Status;  Equitable 
Shipyards  (ShipbuNdHng);  New  Orieaits, 
LA 

Proceedings  of  the  Foreign-Trade  Zones 
Board,  Washington.  DC. 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Orden 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Board  of  Commissioners  of  the  Port  of 
New  Orleans,  grantee  of  Forei^-Trade  Zone 
2,  Tiled  with  the  Foreign-Trade  Zones  Board 
(the  Board)  on  February  20, 1992,  requesting 
temporary  special-purpose  subzone  status  on 
behalf  of  the  Trinity  Marine  Group,  Inc. 
(TMG),  at  the  Equitable  Shipyards 
shipbuilding  facility,  located  in  New  Orleans, 
Louisiana,  svithin  the  New  Orleans  Customs 
Port  of  Entry,  for  the  completion  of  a  vessel 
("American  Champion")  currently  being  built 
under  zone  procedures  at  TMG'S  shipyard  in 
Escatawpa.  Mississippi  (Subzone  92A).  the 
Board,  Finding  that  the  proposal  would  be  in 
the  public  interest,  if  approval  were  subject 
to  a  restriction  requiring  that  any  steel  mill 
product  including  plate,  angles,  shapes, 
channels,  rolled  steel  stock,  bars,  pipes  and 
tubes,  not  incorporated  into  merchandise 
otherwise  classihed,  and  which  is  used  in 
manufacturing,  shall  be  subject  to  Customs 
duties  in  acconiance  with  applicable  law,  if 
the  same  item  is  then  being  produced  by  a 
domestic  steel  mill,  approves  the  application, 
subject  to  the  foregoing  re8triction,for  a 
period  ending  April  1, 1994. 

The  approval  is  subject  to  the  FTZ  Act  and 
the  FTZ  Board's  regulations  (as  revised.  56 
FR  50796-50806. 10-8-01).  including  S  400.28. 
The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  to  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  for  Temporary 
Subzone  Status;  l^uitable  Shipyards; 
New  Orleans,  Louisiana 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  *To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,”  as  amended  (19  U.S.C. 
61a-61u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas.  The  Board's  regulations  (15 
CFR  part  400)  provide  for  the 


establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Board  of  Commissioners 
of  the  Port  of  New  Orleans,  Grantee  of 
Foreign-Trade  Zone  No.  2,  has  made 
application  (filed  2-20-92,  FTZ  Dodcet 
3-92.  57  FR  6703,  2-27-92)  to  the  Board 
on  behalf  of  the  Trinity  Marine  Group, 
Ina,  for  audiority  to  establish  a 
temporary  special-purpose  subzone  at 
the  Equitable  Shipyards  shipbuilding 
facility  in  New  Orieans,  Louisiana,  for 
the  completion  of  the  construction  of  a 
vessel  (“American  Champion”); 

Whereas,  notice  of  said  application 
has  been  given  and  published  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  die  Act  and  the 
Board’s  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  were  given 
subject  to  the  restriction  in  the 
resolution  accompanying  this  action; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
temporary  subzone  (until  April  1, 1994), 
at  the  Equitable  Shipyards  shipbuilding 
facility  in  New  Orleans,  Louisiana, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Subzone  2G,  at  the 
location  described  in  the  application, 
subject  to  the  restriction  in  ^e 
resolution  accompanying  this  action, 
and  to  the  FTZ  Act  and  the  Board’s 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91).  including  S  400.28. 

Signed  at  Washington.  DC,  this  lOtfa  day  of 
April  1992.  pursuant  to  Order  of  the  Board. 
Alan  M.  Dunn, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman.  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

[FR  Doc.  92-8979  Filed  4-16-92: 8:45  am] 

BI  LUNG  CODE  3510-0S-M 

International  Trade  Administration 

(A-ei4-801] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fresh  KIwifruit  from 
New  Zealand 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce 
EFFECTIVE  DATE:  April  17, 1992. 

FOn  FUfTTHER  mFORMATION  CONTACT 
Erik  Warga.  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 


Washington,  DC  20230;  telephone:  (202)  _ 
377-8922. 

Final  Determination 

We  determine  that  hresh  kiwifruit 
from  New  Zealand  is  being,  or  is  hkely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value,  as  provided  in  section 
735  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act).  The  estimated  mtugins  are 
shown  in  the  “Suspension  of 
Liquidation”  section  of  this  notice. 

Case  History 

Since  the  publication  of  our  notice  of 
preliminary  determination  on  November 
27, 1991  (56  FR  60092)  the  following 
events  have  occiured. 

On  November  27, 1991,  the  New 
Zealand  Kiwifruit  Marketing  Board 
(NZKMB),  the  sole  respondent  in  this 
investigation,  request^  that  the  final 
determination  be  postponed  for  the 
maximum  time  permitted  under  the  Act. 
We  published  a  notice  postponing  our 
final  determination  on  December  18, 

1991  (56  FR  65724).  Sales  verification 
took  place  December  3-7, 1991,  at 
respondent’s  Auckland  office  and 
February  12-13, 1992,  at  the  office  of 
David  Oppenheimer  &  Company 
(Oppenheimer),  respondent’s  North 
.  American  selling  agent.  Ifre  cost  of 
production  (COP)  verification  took  place 
December  4-21, 1991.  We  received  a 
request  for  a  public  hearing  fit>m 
petitioners  on  December  9. 1991.  Both 
petitioners  and  respondents  filed  case 
briefs  on  March  5, 1992.  and  rebuttal 
briefs  on  March  9, 1992.  A  public  hearing 
was  held  on  March  10. 1992. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  fresh  kiwifruit  from  New 
Zealand.  Processed  kiwifruit,  including 
fruit  jams,  jellies,  pastes,  purees,  mineral 
waters,  or  juices  made  frim  or 
containing  kiwifruit,  are  not  within  the 
scope  of  this  investigation. 

Fresh  kiwifruit  is  ciirrently 
classifiable  under  subheading 
0810.90.20.60  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POl)  is 
April  1, 1990,  through  March  31, 1991. 

Such  or  Similar  Comparisons 

We  made  such  or  similar  comparisons 
based  on  the  methodology  described  in 
the  preliminary  determination. 
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Fair  Value  Comparisons 

To  determine  whether  sales  of  fresh 
kiwifruit  from  New  Zealand  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  “United 
States  Price"  and  “Foreign  Maricet 
Value”  sections  of  this  notice. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination.  Based  on  our 
findings  at  verification,  we  modified 
respondent's  USP  database  as  follows; 
The  date  of  payment  was  changed  for 
two  invoices;  for  seven  sales,  the  date  of 
shipment  was  corrected;  U.S.  duty, 
brokerage  and  handling  amounts  were 
reallocated  to  all  finiit  on  board  the 
vessels  and  not  just  to  U.S.  fruit; 
inventory  carrying  expenses  were 
recalculated  for  some  sales  for  which 
shipment  dates  were  corrected; 
adjustments  for  repacking  costs,  U.S. 
direct  and  indirect  advertising  expenses, 
U.S.  satellite  coolstore  expenses,  U.S. 
satellite  coolstore-to-customer  foreign 
charges,  and  other  U.S.  expenses 
incurred  by  the  New  Zealand  Fruit 
Company  (the  marketing  company  in 
which  the  N21KMB  holds  an  interest) 
were  recalculated  for  all  U.S.  sales. 
General  and  administrative  expenses 
incurred  in  New  Zealand  and  incorrectly 
reported  as  indirect  selling  expenses 
were  dropped  from  the  database. 
Missing  payment  dates  were  set  to  the 
date  of  this  determination,  and  credit 
expenses  were  recalculated  for  certain 
sales.  When  respondent  was  unable  to 
determine  the  vessel  in  which  pallets 
arrived,  we  used  the  highest  correctly 
reported  amounts  for  duty,  brokerage, 
ocean  freight  and  inventory  carrying 
expenses  as  the  best  information 
available  (BIA).  We  also  corrected  the 
tray  conversion  factor  for  kiwifruit 
packed  in  one  pound  bags.  Finally, 
Canadian  sales  were  removed  from  the 
U.S.  sales  listing. 

Foreign  Market  Value 

In  accordance  with  section  773(a)(1) 
of  the  Act,  we  found  that  the  home 
market  was  not  viable  for  sales  of  fresh 
kiwifruit.  In  selecting  which  third 
country  market  of  those  having  an 
adequate  sales  volume  was  the  most 
appropriate  for  comparison  purposes, 
we  selected  Japan,  in  accordance  with 
19  CFR  353.49(b).  (See  Preliminary 
Determination  and  Fair  Value 
Comparison  Comment  2,  below  for 
further  discussion.) 

We  calculated  FMV  using  the 
methodology  described  in  the 


preliminary  determination.  Based  on  our 
findings  at  verification,  we  made 
changes  to  the  third  country  database  as 
follows:  expenses  associated  with  a 
consumer  survey,  previously  included  in 
direct  advertising  expenses,  were 
reclassified  as  an  indirect  selling 
expense;  a  portion  of  indirect  selling 
expenses  was  disallowed  because  it 
represented  U.S.  ocean  freight;  another 
portion  of  indirect  selling  expenses  was 
disallowed  because  it  represented 
general  and  administrative  expenses  of 
the  Auckland  office;  credit  days  were 
reduced  by  the  average  overstatement  of 
credit  days  on  verified  sales  (see  Fair 
Value  Comparison  Comment  13,  below); 
and  all  rebates  were  disregarded 
because  they  could  not  be  documented 
at  verification  (see  Fair  Value 
Comparison  Comment  11,  below).  In 
addition.  New  Zealand  coolstore 
charges  and  the  ocean  fi'eight  expense 
for  one  vessel  were  recalculated.  For 
those  sales  for  which  there  was  no 
reported  date  of  payment,  we  set  the 
credit  expense  to  zero  as  BIA.  We  also 
corrected  the  tray  conversion  factor  for 
kiwifioiit  packed  in  one  pound  bags. 

At  verification  it  was  also  determined 
that  approximately  12  percent  by 
volume  of  respondent’s  third  country 
sales  had  not  been  included  in  the  third 
country  database.  As  BIA,  we 
distributed  the  volume  of  the  missing 
sales  equally  across  all  pricing  periods. 
Within  each  pricing  period,  we  looked  at 
the  percentage  of  above-cost  sales 
represented  by  each  combination  of 
countsize  and  pack  type.  We  then 
distributed  each  period’s  volume  of 
missing  sales  according  to  each 
combination’s  percentage  of  sales 
volume  within  the  period.  We  assigned 
to  each  portion  of  the  added  volume  the 
highest  net  price  in  the  pricing  period 
that  was  found  in  its  pack  type/ 
countsize  category. 

Cost  of  Production 

Petitioners  alleged  that  respondent's 
third  country  sales  of  fresh  kiwifruit 
were  made  at  prices  below  COP.  As 
stated  in  our  preliminary  determination, 
we  received  an  adequate  allegation  from 
petitioners  that  the  respondent  had  sales 
below  COP.  We  initiated  a  sales  below 
cost  investigation  of  respondent.  In  our 
preliminary  determination,  we  described 
a  sampling  method  by  which  we 
selected  20  growers  to  be  examined  for 
COP  purposes. 

While  the  respondent  did  not  obstruct 
our  COP  investigation,  one  of  the 
growers  was  unwilling  to  provide  the 
required  information,  one  of  the 
grower’s  information  was  imverifiable, 
and  three  growers  did  not  participate  in 
the  verification  process.  As  detailed  in 


our  response  to  Grower-Wide  Comment 
1,  Cost  of  Production  Comments,  the 
Department  had  to  use  BIA  to  value 
these  growers’  costs. 

To  arrive  at  a  weighted-average  cost 
of  producing  kiwifruit  in  New  Zealand, 
we  relied  upon  the  submissions  of  the  15 
growers  whose  information  we  were 
able  to  verify.  For  the  one  grower  who 
did  not  respond  to  our  questionnaire,  the 
one  grower  who  failed  verification,  and 
the  three  growers  who  did  not 
participate  in  the  Department’s 
verification  process,  we  used  the  higher 
of  (1)  the  grower’s  own  cost  data,  as 
adjusted  in  the  preliminary 
determination;  (2)  the  highest  verified 
cost  for  a  farm  of  the  same  size  in  the 
same  region;  or  (3)  the  average  cost  for 
farms  or  different  sizes,  but  in  the  same 
region,  adjusted  for  farm  size. 

For  this  Final  Determination,  we 
based  capitalized  cultivation  costs  upon 
verified  data.  We  obtained  complete 
cost  information  from  eight  growers  and 
have  used  this  information  in  the  COP 
calculation  for  the  15  growers.  We  also 
calculated  the  average  per-hectare  cost 
of  establishing  a  kiwifruit  orchard  based 
on  the  verified  information  obtained 
from  these  eight  growers.  For  the  seven 
growers  who  were  unable  to  provide 
complete  costs  for  establishing  their 
orchards,  we  based  their  capitalized 
cultivation  costs  on  BIA.  As  BIA,  we 
used  the  calculated  verified  average  per- 
hectare  cost  of  establishing  a  kiwifruit 
orchard  multiplied  by  the  kiwifruit 
orchard  area. 

We  based  the  cost  of  related-party 
management  services  upon  verified 
data.  We  obtained  information 
regarding  the  salary  paid  to  imrelated 
managers  from  five  growers  and  have 
used  this  information  in  the  COP  , 
calculation  for  each.  For  those  growers 
who  retained  related-party  managers, 
we  based  their  management  costs  on 
BIA.  As  BIA  for  farm  management  costs, 
we  used  the  verified  wages  paid  to 
unrelated  farm  managers  and  calculated 
an  average  cost  per  hectare.  As  BIA  to  ' 
value  orchard  work  (other  than 
management)  performed  by  family  or 
other  related  parties,  we  relied  upon  the 
minimum  wage  rates  for  orchard 
workers  established  under  the  New 
Zealand  Labour  Relations  Act. 

We  adjusted  the  reported  number  of 
trays  sold  by  a  fruit  loss  rate  of  13 
percent,  which  was  taken  from  the 
NZKMB's  financial  statement.  Each 
farm’s  total  costs  were  then  allocated 
over  the  adjusted  quantity  sold  to 
determine  the  cost  per  tray. 

We  calculated  a  simple  average  of  the 
individual  grower  costs  within  each 
subcategory  (designated  by  region  and 


Feileral  Register  /  Vol.  57.  No.  75  /  Friday.  April  17.  1992  /  Notices 


13697 


farm  size).  For  one  of  these 
subcategories,  there  were  no  remaining 
farms  in  the  subcategory  due  to 
misclassifications  reported  to  the 
Department  For  this  subcategory,  as 
BIA,  we  calculated  a  cost  based  on 
verified  costs  in  the  next  size  range 
within  the  same  region,  adjusted  by  the 
cost  ratio  between  the  same  farm  sizes 
in  the  other  remon. 

We  included  in  COP  the  cost  of 
materials,  farm  labor,  farm  overhead, 
the  general  expenses  of  each  grower  and 
pacldng.  The  growers'  costs  per  single 
layer  tray  equivalent  (STE)  within  eadi 
subcategory  were  simple-averaged  to 
arrive  at  a  cost  per-STE  for  each 
subcategory.  We  calculated  a  weighting 
factor  for  each  subcategory  based  on 
figures  on  New  Zealand  farm  production 
by  size  and  location.  Each  subcategory's 
cost  was  then  multiplied  by  that 
subcategory's  weighting  factor.  The 
eight  resulting  amounts  were  then  ^ 
summed  to  arrive  at  the  overall 
weighted-average  farm  cost  per  STE. 

We  added  respondent's  coolstorage  and 
selling,  general  and  administrative 
expenses  (SG&A)  to  the  weighted 
average  farm  cost  per  STE.  We  included 
in  the  G&A  calculation  insurance 
reimbursements  and  amortized 
expenses.  In  addition,  respondent's  G&A 
expenses  that  were  incorrectly 
categorized  as  third  country  indirect 
selling  expenses  were  reclassified  as 
G&A.  Based  on  findings  at  verification, 
we  made  grower-specific  revisions  to 
the  COP  data  (see  Grower-Specific 
Comments,  Cost  of  Product  Comments, 
below).  The  total  COP  was  calculated 
on  a  New  Zealand  dollar  per  STE  basis 
(NZ$/STE). 

Based  on  our  COP  analysis,  we  found 
that  between  ten  and  90  percent  of 
respondent's  sales  were  at  prices  above 
the  total  COP  of  fresh  kiwifruit. 
Respondent  provided  no  information 
demonstrating  that  costs  would  be 
recovered  over  a  reasonable  period  of 
time.  Therefore,  we  disregarded  only 
below-cost  sales  because  they  were 
made  in  substantial  quantities,  and 
limited  FMV  to  respondent's  above-cost 
Japanese  sales. 

Critical  Circumstances 

Petitioners  alleged  in  the  petition  that 
"critical  circumstances"  exist  with 
respect  to  imports  of  fresh  kiwifruit  from 
New  Zealand.  In  our  preliminary 
determination,  we  concluded  that 
massive  imports  do  not  exist  because 
the  quantity  of  imports  in  the  periods 
examined  were  determined  to  be  related 
to  seasonal  variations  and  thus  not 
massive  within  the  meaning  of  the  law. 
Petitioners  have  not  raised  the  issue 
subsequently.  At  verification,  we  found 


no  new  evidence  supporting  a  reversal 
of  our  finding  in  the  preliminary 
determination.  An  examination  of 
official  monthly  inqxxi  statistics  (IM 
146)  has  also  revecded  no  evidence 
indicating  the  existence  of  critical 
circumstances.  Therefore,  we  find  that 
there  is  no  basis  for  finding  that  critical 
circumstances  exist  under  19  CFR  353.16 
with  respect  to  imports  of  firesh  kiwifniit 
from  New  Zealand. 

Currency  Conversion 

We  made  all  currency  conversimos  in 
accordance  with  19  CFR  353.00  by  using 
the  exchange  rates  certified  by  the 
Federal  Reserve  Bank  of  New  York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  the  respondent  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  arid 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Fair  Value  Comparison  Comments 

Comment  1:  Petitioners  contend  that 
only  “extraordinary  seasonality 
factors — ^which  are  not  present  in  the 
case  of  kiwifruit"  would  allow  the 
Department  to  expand  the  POI  to  a  full 
year  as  it  did  for  the  preliminary 
determination.  Accoi^ng  to  petitioners, 
kiwifruit  prices  do  not  fluctuate  for 
seasonal  reasons,  as  evidenced  by  past 
practice.  Furthermore,  they  contend  that 
kiwifruit  can  be  stored  and  marketed  for 
up  to  12  months  after  harvest, 
demonstrating  its  non-perishable  nature. 

Petitioners  note  that  the  Department's 
regulations  state  that  the  Department 
"normally"  will  examine  at  least  60 
percent  of  sales  within  a  six-month  POI, 
and  that  using  a  six-month  POI  has  been 
the  Department's  consistent  practice.  In 
addition,  petitioners  argue  that  the 
standard  six-month  POI  would  itself 
capture  60  percent  of  annual  sales. 

Respondent  contends  that  a  12-month 
POI  is  required  to  obtain  a 
representative  picture  of  its  pricing 
practices.  It  claims  that  higher 
coolstorage  losses  and  costs  for 
repacking  reduce  the  feasibility  of 
bringing  the  kiwifruit  to  market,  and 
decreased  shelf  life  causes  prices  to 
drop  over  time. 

DOC  Position:  We  agree  with 
respondent.  As  noted  in  our  preliminary 
determination,  the  normal  six-month 
POI  would  not  have  fallen  entirely 
within  the  normal  selling  season;  a  six- 
month  POI  would  have  captured 
Japanese  sales  in  only  one  month. 


Furthmmore.  a  six-month  POI  would 
have  disproportionately  captured  sales 
of  nearing  and  end  of  the  fmit's  useful 
commercial  life.  Rnally,  with  regard  to 
perishability,  the  Department  has 
received  a  great  deal  of  conflicting 
information.  Since  perishability  may  be 
a  factor  in  price  tremds,  a  12-month  POI 
ensures  an  accurate  measure  of  less 
than  fair  value  (LTFV)  sales.  Even  if.  as 
petitioners  contend,  perishabibty  is  not 
a  factor,  extending  t^  POi  to  cover  a 
full  season  cannot  create  any 
distortions. 

Comment  2:  Respondent  contends  that 
Germany,  not  Japan,  is  the  most 
appropriate  third  country  market.  The 
Department's  past  interpretation  of  the 
Act  mandates  selection  of  the  market 
“where  sales  are  more  similar"  when 
sales  volumes  are  large  in  more  than 
one  third  country  ma^et.  According  to 
respondent,  the  record  demonstrates 
that  significant  difierences  exist 
between  kiwifrnit  sold  in  Japan  and  that 
sold  in  the  United  States.  The  record 
also  shows  that  using  respondent's 
proposed  revised  matching  criteria, 
German  sales  are  more  similar  to  U.S. 
sales  than  Japanese  sales  because  they 
would  provide  more  matches  by  time 
period,  cotmt  size,  and  packing  type. 
Furthermore,  the  Department  has,  in  the 
past,  selected  a  third  country  other  than 
that  with  the  largest  sales  volume  when 
the  Department  deemed  product 
comparability  to  be  a  factor  [e.g..  Frozen 
Concentrated  Orange  Juice  from  Brazil: 
Final  Results  of  Administrative  Review 
(55  FR  47502  (1990))  {Brazilian  Orange 
Juice]',  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Fresh  and  Chilled 
Atlantic  Salmon  from  Norway  (56  FR 
7661  (1991))  (Norwegian  Salmon]]. 

Respondent  further  argues  that,  with 
respect  to  market  structure,  the 
Department  found  in  Final  Results  of  the 
Second  Administrative  Review  of 
Certain  Fresh  Cut  Flowers  from 
Colombia  (55  FR  20491  (1990)) 
(Colombian  Flowers]  that  difierences 
between  the  U.S.  and  European  flower 
markets  militated  against  a  European 
third  country  selection.  That  decision 
was  based  on  the  tendencies  of  the  U.S. 
market  to  exhibit  surges  in  sales  volume 
around  certain  holidays  against  more 
steady,  consistent  European  sales. 
Similarly,  respondent  contends  that 
differences  between  die  U.S.  and 
Japanese  kiwifruit  markets  weigh 
against  selecting  Japan  as  the  third 
country  market  in  this  investigation.  The 
Japanese  and  U.S.  maricets  have 
different  pricing  mechanisms, 
organization,  and  levels  of  development, 
and  respondent  does  not  control  sales 
from  coolstores  in  Japan  as  it  does  in  the 
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United  States.  According  to  respondent 
market  organization  in  Japan  has  a 
signiRcant  eRect  on  Japanese  kiwifruit 
prices.  In  Japan,  respondent  has  an 
early,  upstream  exit  Rom  the  sales 
process;  whereas  in  the  United  States 
and  Germany,  the  first  unrelated  sale 
takes  place  farther  downstream  (after 
importation).  Respondent  also  cites  as  a 
market  difference  higher  retail  prices  in 
Japan  which  permit  it  to  charge 
importers  higher  prices. 

Respondent  avers  that  the  Department 
could  have  verified  the  German  sales 
information.  According  to  respondent, 
use  of  the  unverified  German  sales 
would  be  permissible  since  other 
information  stood  up  under  verification. 

Petitioners  contend  that,  under  the 
criteria  for  third  country  selection  set 
forth  in  19  CFR  353.49(b),  Japan,  not 
Germany,  is  the  appropriate  third 
country  for  comparison  purposes 
because  it  was  respondent’s  largest 
export  market  during  the  POI.  Similarity 
in  markets  and  product  characteristics, 
the  two  regulatory  criteria  in  addition  to 
volume,  favor  neither  Japan  nor 
Germany.  With  respect  to  market 
structure,  differences  identified  by 
respondent  between  Japan  and  the 
United  States  lie  in  respondent's  own 
selling  practices,  not  in  the  structure  of 
the  markets  themselves.  Regarding 
product  characteristics,  petitioners  state 
that  the  high  percentage  of  matches 
achieved  in  the  Department’s 
preliminary  determination  demonstrates 
the  comparability  of  merchandise  sold 
in  the  two  markets.  In  contrast  with 
Brazilian  Orange  Juice  and  Norwegian 
Salmon  where  merchandise  in  a 
different  form  or  of  dissimilar  quality  or 
size  was  sold  in  the  largest  thiid  country 
market,  significant  product  differences 
do  not  exist  between  Japanese  and  U.S. 
sales.  Minor  differences,  such  as  in 
count  size  and  packing,  do  not  constitute 
the  type  of  significant  product 
differences  which  have  in  the  past  been 
a  factor  in  the  Department’s  third 
country  selection  process.  Furthermore, 
petitioners  argue  that  respondent’s 
German  sales  information  was  never 
verified  and,  therefore,  cannot  be  used 
by  the  Department.  Petitioners  further 
assert  that  the  difference  in  fruit  age 
between  the  two  markets  is  irrelevant 
because  kiwifruit  is  not  perishable  and 
the  kiwifruit  sold  in  Japan,  if  anything, 
can  be  expected  to  reach  the  market 
later  than  that  which  is  sold  in  the 
United  States  at  the  same  time.  Finally, 
petitioners  state  that  respondent’s 
argument  that  larger  fiiiit  is  sold  in 
Japan  at  a  premium  is  irrelevant  since 
large  fruit  is  also  sold  in  the  United 
States. 


DOC  Poaiiion:  We  agree  with 
petitioners.  The  Department  normally 
determines  the  appropriate  third  country 
market  upon  receiving  a  response  to 
Section  A  of  its  questionnaire.  At  that 
point,  the  record  indicated  that  Japan 
was  respondent’s  largest  third  country 
market.  When  the  third  country 
selection  was  made,  the  record  revealed 
no  significant  factors  decisively  favoring 
Germany  with  respect  to  either  market 
organization  and  development,  or 
similarity  of  merchandise.  (See 
memorandum  to  Francis  J.  Sailer, 

August  9, 1991.)  Further,  we  are  not 
convinced  that  information  submitted 
following  the  original  decision  requires 
that  another  third  country  selection  be 
made. 

Respondent  is  correct  that  the 
Department,  in  the  past,  has  relied  on 
such  factors  as  market  organization  and 
product  comparability  to  choose  one 
third  coimtry  over  others.  The  decisions 
made  in  Norweigian  Salmon  and 
Brazilian  Orange  Juice  were 
extraordinary  and  involved  situations 
where,  unlike  in  this  case,  sales  in  the 
largest  third  country  market  consisted 
completely  or  largely  of  different  sizes, 
grades  or  types  of  merchandise  that  was 
unsuitable  for  comparisons  to 
merchandise  sold  in  the  United  States. 

In  this  case,  all  products  sold  to  Japan 
were  sold  to  the  United  States.  The 
exact  percentage  of  identical  matches, 
given  highly  comparable  merchandise,  is 
not  a  factor  that  the  Department  can 
consider  at  the  time  the  third  country 
selection  must  be  made.  To  do  so  would 
set  an  unacceptable  and 
unadministrable  standard.  The 
Department  would  have  to  establish 
matching  criteria  and  then  make  price- 
to-price  comparisons  for  each  third 
country  to  determine  which  yields  the 
greatest  percentage  of  identical 
matches.  Moreover,  even  if  the 
Department  had  considered  the 
percentage  of  identical  matches  in 
determining  the  appropriate  third 
country  in  diis  case,  respondent’s  failure 
to  report  12  percent  of  its  sales  to  Japan 
would  have  made  it  impossible  for  the 
Department  to  determine  the  percentage 
of  identical  matches  in  the  Japanese 
market. 

With  respect  to  market  organization 
and  development,  the  Department 
routinely  adjusts  for  the  transactional 
differences  cited  by  respondent  when 
making  price  comparisons.  The  fact  that 
market  demand  permits  respondent  to 
charge  higher  prices  in  Japan  than  in 
Germany  does  not  constitute  or 
demonstrate  a  difference  in  organization 
or  development  that  would,  as  in 
Colombian  Flowers,  where  the 


merchandise  was  highly  perishable  and 
prices  extremely  volatile,  lead  the 
Department  to  change  third  countries  for 
reasons  relating  to  market  structure. 

Comment  3:  Petitioners  contend  that 
the  Department  should  compare  U.S. 
sales  without  identical  third  coimtry 
matches  to  sales  in  the  third  country  of 
similar  merchandise.  Petitioners  contend 
that  the  misreported  countsize  on  one 
selected  Japanese  sale  makes 
disregarding  all  countsizes  reasonable. 
Price  differences  are  minimal,  so  the 
closest  third  country  countsize  could  be 
used  where  no  identical  merchandise 
was  available  for  comparison  and,  if 
necessary,  the  Department  could  make 
weight-based  cost  adjustments  for 
differences  in  merchandise. 

Alternatively,  the  Department  could  use 
constructed  value  (CV)  for  comparison 
to  unmatched  U.S.  sales. 

Respondent  contends  that  the 
Department  cannot  match  non-identical 
kiwiRuit,  nor  can  it  make  non- 
contemporaneous  comparisons. 
Therefore,  unmatched  sales  should  not 
be  compared  at  all. 

DOC  Position:  We  continued  to 
exclude  from  our  comparisons  those 
U.S.  sales  that  do  not  have  identical 
matches  within  each  pricing  period.  We 
find  that  the  percentage  of  U.S.  sales 
matched  to  sales  of  identical 
merchandise  in  Japan  was  sufficiently 
high  (over  60  percent)  so  that 
comparisons  with  non-identical 
merchandise  or  with  CV  were 
unnecessary.  Section  771(16)(A)  of  the 
Act  expresses  a  preference  for 
comparisons  of  identical  merchandise. 

Comment  4:  Petitioners  contend  that, 
with  respect  to  the  12  percent  of 
Japanese  sales  that  respondent  did  not 
report,  the  Department  should  assign  the 
highest  single  Japanese  sales  price  as 
BIA  and  assume  that  these  sales  match 
all  unmatched  sales  in  the  last  pricing 
period. 

Respondent  contends  that  the 
weighted-average  FMVs  were 
unaffected  by  the  omission  of  the»«: 
sales  because  they  were  in  pricing 
periods  where  other  sales  were  reported 
and  prices  do  not  change  within  a 
period.  It  further  asserts  that  because 
very  few  of  the  omitted  sales  were 
below  COP,  the  COP  analysis  also  was 
unaffected  by  the  omission. 

DOC  Position:  We  agree  with 
petitioners  that  the  omitted  sales  should 
not  be  disregarded.  As  detailed  above  in 
the  Foreign  Mark  Value  section  of  this 
notice,  as  BIA,  we  divided  the  quantity 
of  unreported  volume  evenly  over  the 
six  pricing  periods.  Each  pricing  period’s 
allocated  share  of  the  under-reported 
amount  was  then  allocated 
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(proportionally  by  share  of  volume 
within  the  period)  to  each  unique 
combination  of  countsize  and  packing 
type  that  was  sold  within  the  period.  We 
then  assigned  the  highest  Japanese  price 
for  the  pricing  period,  net  of  certain 
adjustments,  for  that  countsize/packing 
type  designation  to  the  quantity 
allocated  to  that  designation. 

Comment  5:  Respondent  contends  that 
the  fact  that  kiwifruit  prices  declined 
during  the  POI  demonstrates  that 
kiwifniit  is  perishable  because,  with 
time,  post-sale  shelf  life  decreases  and 
fruit  loss  increases.  Because  kiwifruit  is 
perishable,  the  Department  should  only 
compare  U.S.  sales  to  contemporaneous 
Japanese  sales  within  six  days  of  the 
U.S.  sale,  or  at  least  within  the  same 
month  or  pricing  period  as  was  done  in 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Winter 
Vegetables  from  Mexico  (45  FR  20512 
(1980))  {Mexican  Vegetables),  Fall 
Harvested  Round  White  Potatoes  from 
Canada  (48  FR  51669  (1983))  [Canadian 
Potatoes),  and  Norwegian  Salmon. 
Respondent  states  that  the  Department’s 
preliminary  determination  methodology 
did  not  properly  account  for 
perishability  because  U.S.  sales  made 
after  the  last  Japanese  sale  had  no 
contemporaneous  sale  in  Japan  and, 
therefore,  should  have  been  droppod 
from  the  analysis.  Respondent  notes  that 
the  statute  permits  analysis  of  less  than 
100  percent  of  sales  for  purposes  of 
estimating  dumping  margins. 
Alternatively,  respondent  argues  that 
the  Department  could  compare  U.S. 
sales  without  matches  in  Japan  to  sales 
in  Germany.  Use  of  CV  for  these  sales 
would  be  inappropriate,  according  to 
respondent  because  CV  does  not  take 
into  account  differences  in  huit  age. 

Petitioners  contend  that:  (1)  Kiwifruit 
is  not  highly  p>erishable,  and  that 
historically  prices  are  fairly  stable  and 
tend  to  rise  over  time  as  supply 
diminishes;  (2)  Japanese  prices  reflect 
the  lag  between  importation  of  the 
merchandise  and  its  arrival  in  the 
marketplace  and  (3)  prices  in  1991 
showing  a  downward  trend  were 
atypical.  The  Department  should  not 
depart  from  the  pricing  periods  used  in 
the  preliminary  determination  as  the 
results  would  be  a  measure  of  pricing 
discrimination  unrelated  to  he  pricing 
decisions. 

DOC  Position:  We  recognized  in  our 
preliminary  determination  that  the  trend 
toward  lower  net  prices  as  the  selling 
season  progressed  may,  to  some  degree, 
reflect  Idwihiiit’s  perishability. 
Accordingly,  we  divided  the  POI  into  six 
p>eriods,  using  respondent's  description 
of  the  sales  process  in  Japan  (wherein 


separate  pricing  p>eriods  were 
negotiated)  as  the  only  reasonable 
means  of  determining  the  timing  of 
pricing  decisions  based  on  perishability 
concerns.  Petitioners'  argument  that 
kiwifruit  can  reach  the  maiicetplace  as 
late  as  one  year  after  harvest  does  not 
demonstrate  that  kiwifruit  is  not 
perishable  to  some  degree  since 
increased  losses  from  lengthened  cool- 
store  periods,  and  increased  storage  and 
repacking  costs,  are  possible. 

Respondent's  submission  of  October 
4, 1991,  states  that  sales  to  Japan  are  of 
“younger”  fruit,  implying  that  the 
Japanese  importers  are  well  aware  of 
the  lag  in  time  between  purchase  and 
eventual  resale  when  negotiating  an 
acceptable  price  for  kiwifruit  purchased 
from  respondent,  the  prices  should 
reflect  this  knowledge.  Thus,  the 
comparison  of  U.S.  and  Japanese  prices 
in  the  last  pricing  period  represents  end- 
of-season  prices  for  kiwifruit  in  both 
markets.  Furthermore,  respondent’s 
failure  to  report  12  percent  of  its 
Japanese  sales  (alleged  by  respondent  to 
have  occurred  in  the  last  two  pricing 
periods)  renders  respondent 
substantially  responsible  for  any 
difflculty  in  matching  sales 
contemporaneously  using  respondent’s 
proposed  definitions  of 
contemporaneity.  We  are,  therefore, 
maintaining  the  pricing  periods  used  in 
the  preliminary  determination  and  have 
not  truncated  the  last  pricing  period  as 
proposed  by  respondent. 

Comment  6:  Respondent  contends  that 
U.S.,  sales  shipped  aboard  the  Pioneer 
Reefer,  the  last  vessel  to  arrive  in  the 
United  States  during  the  1990-1991 
season,  should  be  categorized  as 
distress  sales  because  the  fruit  was  in 
danger  of  rotting  and  had  to  be  sold  at 
deep  discounts.  Respondent  further 
asserts  that,  as  distress  sales,  fruit 
shipped  aboard  the  Pioneer  Reefer  is 
outside  the  ordinary  course  of  trade  and 
should  be  excluded  from  the  LTFV 
comparisons  as  was  done  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fabric  and  Expanded 
Neoprene  Laminate  from  Taiwan  (52  FR 
37193  (1987))  €Uid  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Dried  Salted  Codfish  from  Canada  (50 
FR  20819  (1985)).  See  also,  Ipsco,  Inc,  v. 
United  States  687  F.  Supp.  633,  642 
(1988),  and  714  F.  Supp.  1211, 1217  (1989), 
where  the  Court  ruled  that  the 
Department  had  the  discretion  to 
qxclude  U.S.  sales  that  were  outside  the 
ordinary  course  of  trade. 

Respondent  also  argues  that  the 
kiwifruit  on  the  Pioneer  Reefer  was  not 
the  same  as  that  normally  sold  in  the 
United  States  since  it  consisted  of 


countsizes  and  packing  forms  usually 
sold  in  Japan. 

Petitioners  contend  that  the  same 
merchandise  (by  size  and  packtype)  was 
sold  in  the  U.S.  market.  Petitioners 
further  assert  that  the  kiwifruit  aboard 
the  vessel  was  not  rotting  because  sales 
in  the  United  States  took  place  several 
months  after  the  arrival  of  the  vessel. 

DOC  Position:  We  agree  with 
petitioners.  The  ordinary  course  of  trade 
exclusion  (19  CFR  353.46(a))  is  for 
foreign  market  value  only.  In  an 
■investigation,  however,  the  Department 
may  exclude  aberrational  sales  from 
comparison,  but  there  is  no  obligation  to 
do  so.  No  evidence  suggests  that  sales  of 
kiwifruit  from  the  Pioneer  Reefer 
shipment  were  outside  the  ordinary 
course  of  trade,  even  if  the  vessel  was 
originally  destined  for  Japan.  The 
countsizes  and  packing  types  of  the 
kiwifruit  were  routinely  sold  in  the 
United  States.  The  fact  that  respondent 
expected  to  sell  the  fruit  in  Japan  also 
suggests  that  the  kiwifruit  had  a 
reasonable  shelf  life  remaining. 
Accordingly,  sales  of  kiwifruit  from  the 
Pioneer  Reefer  shipment  carmot 
properly  be  viewed  as  distress  sales  and 
were  not  excluded  from  the 
Department’s  analysis. 

Comment  7:  Respondent  contends  that 
because  kiwifruit  is  a  perishable  product 
the  Department  should  disregard  sales 
below  the  cost  of  production  only  if  such 
sales  exceed  50  percent  of  total  sales 
volume.  The  Department  has  used  the  50 
percent  threshold  in  past  agricultural 
cases  such  as  Canadian  Potatoes 
because  end-of-season  prices  may  fall 
below  COP  and  fruit  loss  increases  at 
the  end  of  the  season.  Respondent 
argues  that,  since  limited  processing 
alternatives  for  kiwifruit  leave  below- 
cost  sales  the  only  option  for  sellers 
faced  with  fruit  rot,  ^e  50  percent  test  is 
even  more  appropriate  for  kiwifruit  than 
it  was  for  potatoes. 

Petitioners  contend  that  the  rationale 
for  the  50  percent  threshold,  set  forth  in 
Mexican  Vegetables,  and  the  recent 
application  of  that  rationale  in 
Norwegian  Salmon  show  that  the 
normal  10  percent  threshold  is 
appropriate  for  kiwifruit.  In  Mexican 
Vegetables,  the  Department  allowed 
below-cost  sales  of  up  to  50  percent  for 
products  where  “the  sellers  are  unable 
to  control  output  or  storage  and  for 
which  below  cost  selling  is  a  'normal 
part  of  operations.’’’  In  Norwegian 
Salmon,  the  Department  determined  the 
10  percent  threshold  was  appropriate 
because  salmon  farmers  could  control 
the  time  of  sale  of  their  output.  Because 
kiwifruit  is  storable  and  respondent 
exercises  control  over  distribution  and 
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price,  the  50  percent  thresboki  is  not 
appropriate  in  this  investigation. 

DOC  Position:  We  agree  with 
petitioners.  The  purpose  of  the 
exception  is  to  account  for  situations 
where  sellers  frequently  have  no 
alternative  but  to  sell  at  prices  below 
the  cost  of  production  (as  with  products 
that  will  rot  within  a  few  days  after 
harvest).  Notwithstanding  kiwifhiit's 
similarities  to  potatoes,  the  precedent 
for  applying  the  50  percent  teat  as  an 
exception  to  the  10  percent  threshold 
has  clearly  evolved  since  the  1983 
Canadian  Potatoes  determination.  In 
Canadian  Potatoes,  no  clear  ratiemale 
was  presented  for  departure  from  the 
normal  10  percent  threshold  and,  as 
such,  the  decision  to  apply  the  50 
percent  test  in  that  case  cannot  serve  as 
a  basis  for  a  deciskui  m  this  case. 
Because  kiwifruit  has  a  much  longer 
shelf  life  than  highly  perishable 
agricultural  pro(^ts,  sellers  are  not 
faced  with  a  window  of  only  a  few  days 
within  which  to  sell  befcm  significant 
deterioration  occurs.  While  the 
commercial  life  of  kiwifruit  is  subject  to 
what  amounts  to  gradually  increasing 
perishability,  it  is  not  subject  to  day-to- 
day  perishability  constraints.  This  long¬ 
term  perishability  is  not  what  the  50 
percent  exception  is  intended  to 
address. 

Petitioners  have  correctly  cited 
Norwegian  Salmon  as  reflating  the 
current  practice.  In  japan,  die  market 
where  t^  cost  test  is  being  aiqilied, 
respondents  acknowledge  regular, 
controlled  prices  which  chan^^ 
infrequenUy  during  the  one-year  POL 
Similarly,  the  fanners  in  the  Norwegian 
Salmon  investigation  controlled  the 
timing  of  their  sales.  The  storaUe  nature 
of  kiwifruit  and  infrequent  change  in 
prices  in  the  Japanese  market  dictate 
against  applying  the  excepticmal  50 
percent  test. 

Comment  8:  Petitioners  contend  that 
the  portion  of  respoiKlent’s  reported 
Japanese  direct  advertising  expenses 
relating  to  a  survey  should  not  be 
classified  as  a  direct  advertising 
expense.  Therefore,  the  Department 
should  reduce  Japanese  dii^t 
advertising  expenses  to  exclude  the 
survey  amount  as  well  as  any  amount 
not  clearly  identifiable  as  a  direct 
expense. 

Respondent  notes  that  the  survey  was 
conducted  by  a  Japanese  advertising 
agency  to  gather  information  on 
Japanese  consumer  attitudes  toward 
kiwifruit.  As  such,  the  expense  was 
legitimately  categorized  as  dkeck 
therefore,  there  should  be  no  change  to 
reported  Japanese  direct  advertising 
expenses. 


DOC  Position:  We  agree  with 
petitiemers  that  a  survey  on  consumer 
attitudes  does  not  constitute  an 
advertising  expense.  Accordingly,  we 
have  recategorized  die  amount  spent  for 
the  survey  as  an  indirect  selling 
expense. 

Comment  9:  Petitioners  contend  that 
indirect  selling  expenses  in  Japan  should 
be  reduced  since  ^e  amoimt  reported 
incorrectly  includes  corporate  G&A 
expenses,  and  an  amount 
miscategorized  as  unrecovered  Japanese 
shipping  expenses  which  actually 
related  to  a  shipment  diat  was 
eventually  sold  in  the  United  States. 

G&A  expenses  that  were  incorrectly 
allocated  to  sales  should  be  added  to 
GAA  expenses  reported  elsewhere  for 
COP/CV  calculation  purposes. 

Respondent  contends  that  the 
Auckland  office  administrative 
expenses  were  allocated  to  the  sales 
division  which  primarily  serves  the 
Japanese  market;  therefore,  these 
expenses  represent  a  direct  cost  of 
selling  to  the  Japanese  market  Similar 
costs  were  reported  as  an  indirect 
selling  expense  for  U.S.  sales.  According 
to  respondent  unrecovered  shipping 
expenses  are  directly  related  to 
Japanese  sales  since  they  consist  of 
costs  incurred  for  the  Pioneer  Reefer,  the 
ship  originally  bound  for  Japan. 
Therefore,  no  revision  to  indirect  selling 
expenses  for  the  unrecovered  shipping 
expenses  is  appropriate. 

DOC  Position:  We  agree  with 
petitumers  that  the  Auckland  Office 
expenses  constitute  GftA  expenses.  The 
Department  does  not  allow  GAA 
expenses  incurred  in  the  home  market  to 
be  allocated  to  export  sales  for  purposes 
of  calculatii^  indirect  selling  expenses; 
G&A  expenses  are  calculated  on  a 
company-wide  basis  and  are  not  market 
specific.  FurdiermcMe,  irothing  on  the 
record  permits  us  to  determiire  what,  if 
any,  fraction  of  the  total  figure  reported 
is  not  G&A  aiKl,  thus,  could  prop^y  be 
allocated  to  Japanese  sales.  However, 
respondent  is  correct  in  noting  that 
similar  expenses  were  also  reported  for 
the  U.S.  market;  therefore,  we  did  not 
make  a  deduction  to  USP  for  these 
expenses. 

Since  the  unrecovered  shipping 
expenses  were  incurred  on  a  shipment 
of  merchandise  eventually  sold  to  the 
United  States,  we  also  agree  with 
petitioners  that  respondent's 
categorization  of  this  charge  as  a  Japan- 
related  selling  expense  was  incorrect. 
We  have  revised  indirect  selling 
expenses  accordingly  and  included 
these  costs  in  the  calculation  of 
corporate  G&A. 


Comment  10:  Petitioners  contend  that 
respondent's  failure  to  document  one  of 
eight  selected  sales  caHs  into  question 
the  integrity  of  one  eighth  of  reported 
sales.  Also,  petitioners  express  doubt 
over  respondent’s  explanation  of  its 
inability  to  document  this  sale. 

Respondent  contends  that  the  sales 
listing  shows  this  sale  to  be  an  anomaly, 
and  that  the  Department  should  not 
resort  to  BIA  because  one  anomalous 
entry  in  the  sales  listing  could  not  be 
verified.  DOC  Position:  We  agree  with 
respondent  thaL  by  itself,  the  inabihky  to 
verify  one  of  the  preselected  sales  does 
not  merit  wholesale  use  of  BIA.  In  the 
course  of  verification,  we  review  a 
number  of  sales  in  addition  to  the 
preselected  transactions.  Of  the  many 
observations  from  the  third  county  s^s 
listing  that  were  examined  at 
verifix:aticm.  only  this  one  sale  could  not 
be  verified.  Further,  the  unverifiable  sale 
did  not  appear  to  confer  an  advantage 
on  respondent. 

Comment  11:  Because  respondent  was 
unable  to  document  a  reported  rebate 
for  one  preselected  sale,  petitumers 
assert  that  the  Department  should 
disallow  all  rebates  reported  for 
Japanese  sales,  DOC  Position:  We 
agree.  Since  this  was  the  cmly  sale 
selected  for  verification  for  which  a 
rebate  was  reported,  we  must  assiime 
that  rebates  were  incorrectly  reported 
for  all  sales.  Accordin^y.  we  have  not 
deducted  reported  rebates  on  Japanese 
sales  for  purposes  of  our  final 
determinatiem. 

Comment  12:  Petitioners  argue  that,  in 
light  of  the  Department’s  discovery  at 
verification  that  the  count  size  had  been 
misreported  on  one  preselected  sale 
which  had  an  unusually  low  prk»,  the 
Department  should  disregard  all  sales 
which  have  lower-than-normal  prices  in 
the  third  counhy  sales  listing. 
Alternatively,  tl^  Department  should 
completdly  disregard  countsize  when 
matching  U.S.  sales.  DOC  Position:  We 
disagree.  Of  die  many  sales  examined  at 
verification,  an  incorrect  countsize  had 
been  reported  frir  mly  one  sale.  This 
was  a  relatively  minor  reputing  error 
that  does  not  constitute  a  reason  to 
suspect  any  serious  inaccuracies  overall 
in  countsize  reporting  by  respondent. 
Disregarding  countsize  altogether  in 
price  comparisons  would  by  unduly 
harsh. 

Comment  13:  Petitioners  contend  that 
credit  expenses  in  Japan  should  be 
revised  based  on  verification  finefings 
that  actual  payment  dates  were  usually 
earlier  than  reported  payment  dates.  As 
BIA,  the  minimum  verifi^  credit  period 
should  be  assumed 
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Respondent  contends  that  reported 
credit  expenses  are  accurate  and,  thus, 
should  not  be  revised.  The  date  that  the 
bank  deposits  an  amount  in 
respondent’s  account  should  not  be 
classified  as  the  date  of  payment  since 
respondent  is  still  being  charged  interest 
on  credit  extended  against  outstanding 
accounts  receivable.  The  correct  date  of 
payment,  as  reported,  is  the  date  upon 
which  the  bank  ceases  to  charge 
respondent  interest  against  the 
outstanding  accounts  receivable.  Should 
the  Pepartment  choose  to  calculate 
credit  based  on  the  date  that  the  bank 
credits  respondent's  account,  a 
circumstance  of  sale  adjustment  should 
be  made  for  the  interest  charged  by  the 
bank.  DOC  Position:  We  agree  with 
petitioners  in  part.  Verification  revealed 
that,  in  most  instances,  respondent  had 
the  use  of  funds  owed  by  its  customer 
earlier  than  the  date  reported  as 
payment  date.  Respondent's  claim  that 
the  bank  imposes  an  additional  charge 
after  this  date  was  not  reported  in  the 
questionnaire  response  and  was  not 
explained  at  veriHcation.  We  must, 
therefore,  find  that  Japanese  credit  costs 
have  been  overstated.  However, 
because  the  overstatement  was  caused 
by  an  apparently  unintentional  error  in 
reporting  payment  date,  we  have  merely 
revised  the  credit  period  for  all  sales 
downward  by  the  average 
overstatement  found  at  verification. 

Since  respondent  could  not  document 
the  one  selected  sale  for  which  no 
payment  date  was  reported,  we  have 
also  set  credit  costs  equal  to  zero  for  all 
Japanese  sales  with  no  payment  date. 

Comment  14:  Petitioners  argue  that 
the  Department  should  base  the  Hnal 
determination  on  BIA  because 
respondent  incorrectly  reported  return 
sales  and  a  sale  used  at  a  trade  fair  in 
the  U.S.  sales  listing. 

Respondent  contends  that  the  effect  of 
return  sales  on  adjustments  was 
demonstrated  to  be  negligible.  DOC 
Position:  We  agree  with  respondent  that 
total  BIA  is  not  appropriate  because 
return  sales  did  not  significantly  affect 
adjustments  or  margin  calculations.  The 
returns  were  predominantly  small 
quantities  and  parts  of  sales  that 
otherwise  were  reported  elsewhere. 

Comment  15:  Petitioners  assert  that 
U.S.  credit  expenses  should  be 
calculated  using  a  New  Zealand-dollar 
borrowing  rate  since  respondent  did 
borrow  in  the  home  market  at  this  rate, 
but  did  not  have  any  U.S.  dollar- 
denominated  borrowings.  Respondent 
asserts  that  the  U.S.  interest  rate  should 
be  used  because  credit  costs  are 
imputed.  DOC  Position:  We  agree  with 
respondent.  It  is  our  standard  practice  to 
calculate  credit  expenses  based  on  the 
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U.S.-dollar  borrowing  rate  in  ESP 
situations  (See,  e.g.,  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 

Coated  Groundwood  Paper  from  France, 
56  FR  56380  (1991)). 

Comment  16:  According  to  petitioners, 
two  separate  Oppenheimer  commission 
rates  should  be  used  rather  than  a 
weighted-average  annual  rate  because 
Oppenheimer  is  on  a  two-tiered 
commission  rate  system. 

Respondent  argues  that  verification 
show^  the  actual  commission  rate  paid 
to  be  an  average.  DOC  Position:  We 
agree  with  respondent.  Verification 
showed  that,  although  Oppenheimer 
receives  preliminary  payments 
throughout  the  selling  season,  a  Hnal 
year-end  reconciliation  takes  place  and 
payment  is  ultimately  based  on  a 
weighted  average  of  the  two  commission 
rates. 

Comment  17:  Respondent  contends 
that  the  Department  must,  as  directed 
by  the  statute,  adjust  for  differences  in 
packing  costs  when  comparing 
diHerently  packed  identical 
merchandise.  Respondent  suggests  using 
information  it  gathered  from  unrelated 
packers  on  their  costs  for  various 
packing  types  to  calculate  packing  costs. 

Petitioners  contend  that  the  growers' 
actual  costs,  not  respondent's  estimates 
of  unrelated  packers’  costs,  are  the 
correct  basis  for  a  packing  adjustment. 
DOC  Position:  We  agree  with 
petitioners.  We  recognize  that  packing 
differences  exist  and,  where  possible, 
we  have  compared  U.S.  sales  to 
Japanese  sales  of  the  same  countsize 
and  packing  type.  Nevertheless,  the 
actual  cost  of  packing  to  growers  is  the 
only  appropriate  basis  for  any  packing 
adjustment,  and  we  have  made  such 
adjustments  accordingly.  Unrelated 
packers'  costs  are  not  relevant. 

Comment  18:  Respondent  contends 
that  sales  with  negative  net  U.S.  prices 
should  be  excluded  from  the 
Department's  calculations  because  they 
are  not  truly  sales,  as  shown  at 
verification.  Alternatively,  the 
Department  should  set  sales  with  a 
negative  net  price  to  a  default  minimum 
of  $0.01.  According  to  respondent,  these 
sales'  overall  impact  on  the  weighted- 
average  margin  in  the  preliminary 
determination  was  disproportionate. 

Petitioners  contend  that  the  U.S.  sale 
with  a  negative  net  price  examined  at 
verification  yields  what  amounts  to  an 
unreported  promotion  expense.  If  these 
sales  are  removed  htim  the  sales  listing, 
the  new  expense  should  be  deducted 
from  remaining  U.S.  sales.  DOC 
Position:  We  disagree  with  both  parties. 
The  U.S.  sale  examined  at  veriHcation 
revealed  nothing  inappropriate  about  its 
inclusion  in  the  sales  listing.  The 
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transactions  in  question  simply 
represent  sales  with  adjusted  prices 
below  zero.  Setting  such  sales'  net 
prices  to  $0.01  wodd  incorrectly 
overstate  the  net  price  and  understate 
the  transaction  margin.  As  with  a  U.S. 
sale  with  an  adjusted  price  above  zero, 
both  the  magin  (the  amount  by  which 
the  weighted-average  FMV  exceeds  the 
adjusted  U.S.  price)  and  adjusted  price 
are  weighted  by  the  quantity.  Thus,  no 
disproportionate  impact  results  from  the 
inclusion  of  such  sales  in  our 
calculations. 

Comment  19:  Petitioners  contend  that 
respondent’s  allocation  methodology  for 
Japanese  ocean  freight  was  incorrect 
and  resulted  in  this  charge  being 
overstated.  The  Department  should, 
therefore,  revise  Japanese  ocean  freight 
downwards. 

Respondent  contends  that  ocean 
freight  was  allocated  correctly,  as 
confirmed  at  veriHcation,  and  that 
petitioners  have  misinterpreted  a 
salesman's  estimate  to  be  the  actual 
number  of  pallets  shipped.  DOC 
Position:  We  agree  with  respondent. 
Verification  revealed  no  discrepancies 
in  respondent's  ocean  freight  allocation 
methodology. 

Comment  20:  Respondent  contends 
that  incorrectly  reported  arrival  dates 
for  certain  Japanese  sales  should  be 
replaced  with  the  average  arrival  date. 

Petitioners  assert  that  the  Department 
should  resort  to  the  use  of  BIA  for  all 
U.S.  sales  data  in  view  of  the  data's 
general  unreliability. 

DOC  Position:  We  consider  this  error 
to  be  too  minor  to  call  into  question  the 
integrity  of  the  entire  U.S.  sales  listing. 
We  have  assigned  as  BIA  the  highest, 
product-specific  brokerage,  duty, 

’  inventory  carrying  expense  and  ocean 
freight  for  sales  that  respondent  could 
not  tie  to  a  particular  vessel. 

Cost  of  Production  Comments 

General  Comments 

Comment  1:  Respondent  contends  that 
COP  should  be  based  on  its  acquisition 
cost  plus  SG&A  expenses  because  it  is 
an  independent  reseller  unrelated  to  the 
growers.  This  would  be  consistent  with 
the  Department's  practice  of  using 
transfer  prices  between  a  manufacturer 
and  its  related  suppliers. 

Petitioners  note  that  section  773(b)  of 
the  Act  refers  to  the  “cost  of  producing 
the  merchandise  concerned,’’  not  the 
acquisition  price.  Using  respondent’s 
acquisition  cost  would  be  inconsistent 
with  the  methodology  used  in 
Norwegian  Salmon  whereby  the 
Department  examined  the  cost  of 
producing  salmon  by  individual  salmon 
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farmers.  The  Department  only  accepts 
transfer  prices  when  they  are  above 
COP,  and  respondent's  PCM  payments  to 
growers  were  insufficient  to  cover  costs. 

DOC PosHionryie  agree  with 
petitioners  and,  consistent  with  our 
practice,  have  based  COP  on  grower 
production  costs  plus  certain  of 
respondent’s  costs  [See,  e.g.,  Norwegian 
Salmon).  Further,  transactions  betvr^ 
respondent  and  die  growers  are  not  at 
arm's  length.  Oowers  have  almost  no 
choice  but  to  sell  to  respondent.  The 
transaction  is  ongoing,  with  payments 
being  made  by  respondent  to  the 
growers  throughout  the  season  based  on 
sales  results,  and  the  total  payment 
received  by  growers  is  not  negotiated 
between  growers  and  respondent,  but  is 
determine  by  the  total  sales  revmiues 
of  respondent.  Further,  growers  actually 
account  for  a  significant  nmnber  of  the 
Board’s  membera 

Comment  2:  Respmulent  cmtends  that 
the  Department's  stratified  sample  used 
in  calculating  COP  is  neither 
representative  nor  based  on  generally 
recognized  samplmg  techniques  as 
required  under  secticm  777A  of  the  Act. 
The  Department  did  not  take  into 
consideration  respondent’s  contention  in 
solicited  comments  that  80  percent  of 
exports  to  the  Untied  States  were  from 
the  Bay  of  Menty  region  of  New  Zealand 
and  that  only  farms  greater  than  two 
square  hectares  woidd  represent 
businesses,  not  hobby  farmers.  For  the 
growers  who  proved  to  be  incorrectly 
categorized  by  size  or  region  after  the 
Department  had  made  its  selection,  the 
Department  should  have  selected 
correctly  categorized  replacenoent  farms. 

Petitioners  contend  that  respondent 
cannot  challenge  the  incorrectly 
categorized  growers  since  these  growers 
were  improperly  categorized  by 
respondent  in  its  database.  According  to 
petitioners,  allowing  reselection  would 
defeat  the  purpose  ^  randomness.  In 
any  case,  simple  miscategorization  is 
not  necessarily  an  indication  that  the 
samjirfe  is  unrepresentative  of  the 
industry  as  a  whole. 

DOC  Position;  The  selection  was 
reasonable  and  in  accordance  with  the 
Act.  The  percentage  of  exports  to  the 
United  States  is  irrelevant  for  purposes 
of  testing  the  COP  of  fruit  sold  in  japan. 
And  the  presence  or  absence  of  hobby 
farmers  in  the  selection  is  also 
irrelevant  since  the  COPs  of  farms  under 
two  square  hectares  are  weighted 
according  to  share  of  production  volume 
as  reported  by  respondent.  Reselection 
of  growers  determined  to  be 
miscategorized  would  have  been 
inappropriate  because  it  would  have 
peimitt^  removal  of  randomly  selected 


growers  and  mi^t  have  skewed  the 
results,  rendering  them  less  rehable. 

Proper  categorization  of  growers  was 
die  responsibility  of  respondent.  At  the 
time  the  growers  were  selected,  the 
Department  had  no  ahemative  but  to 
on  the  mformation  that  respondent 
had  submitted  and  certified  to  be 
accurate.  In  any  case,  responded  has  not 
shown  that  die  selection  methodology 
was  inappropriate  or  produced 
unrepresentative  results. 

Comment  3:  Petitioners  contend  diat 
respondent  incorrectly  reported 
insurance  recovered  and  tax  credit 
revenues  as  an  offset  to  SG&A  for 
purposes  of  calculating  COP. 

Respondent  contend  that  die 
Department  verified  the  accuracy  of  its 
costs. 

DOC  Position:  We  agree  with  the 
petitioners  in  part.  Tax  credit  revenues 
were  improperly  applied  as  an  offset  to 
SGAA  since  tax  recoveries  cannot  be 
used  to  offset  costs.  We  allowed  the 
insurance  recoveries  as  an  offset  to 
G&A  because  G&A  is  calculated  on  a 
company-tide  basis  and  is  not  maricet- 
specific.  Furthermore,  we  calculated  the 
per-unit  cost  for  a  single  layer  tray 
equivalent  based  on  the  number  of  trays 
sold  net  of  losses. 

Comment  4:  Petitioners  contend  that 
based  on  verification  findings,  a  higher 
coolstorage  cost  should  be  used  in  COP 
calculations. 

Respondent  contends  that  the 
Department  verified  the  accuracy  of  its 
costs. 

DOC  Position:  We  agree  with 
petitioners.  A  slight  undmtatement  of 
coolstorage  costs  was  noted  at 
verification.  COP  calculations  have  been 
adjusted  accordingly. 

Grower- Wide  Comments 

Comment  1:  Respondent  argues  that 
growers  who  did  not  respond  or  whose 
responses  could  not  be  verified  should 
not  be  factored  into  the  Dejiartment’s 
COP  calculation.  Since  the  NZKMB  has 
been  cooperative  and  has  done  its  best, 
the  Department  should  not  use  adverse 
or  punitive  BIA  for  noncooperative  or 
unverifiable  growers  over  which  the 
NZKMB  has  no  control.  To  do  so  would 
further  distort  the  already  flawed 
sample  and  would  unfairly  penalize  the 
NZKMB.  The  small,  family  nature  of 
some  grower  operations  made  normal 
verification  difficult  or  impossible.  As  in 
Norwegian  Sahnon,  an  average  COP 
should  be  calculated  using  information 
from  growers  who  responded  and  were 
verified.  Alternatively,  the  Department 
could  use  the  costs  of  verified  growers 
in  the  same  sample  cell  (or  at  least  the 
same  size  category)  as  BLA.  The 
Department  should  have  no  reason  to 


believe  that  the  four  responding  growers 
whose  responses  were  imverified  undm*- 
reported  their  costs  because  the 
requirements  of  tax  reporting  of  costs 
resulted  in  no  incentive  to  understate. 

Petitioners  contend  that  the 
Department  must  use  adverse  BIA  for 
failed  growers’  CCM^.  Use  of  verified 
growers’  costs  as  BIA  would  reward 
uncooperative  growers.  The  Department 
must  assume  f^ure  to  cooperate  was 
deliberate,  and  must  infer  ^at  the 
correct  information  would  yield  results 
unfavorable  to  respondents. 

DOC  Position:  Section  353.37  of  19 
CFR  indicates  that  the  Secretary  will 
use  the  best  information  available 
whenever  the  Secretary:  (1)  Does  not 
receive  a  complete,  accurate,  and  timely 
response  to  the  Secretary's  request  for 
factual  information;  or  (2)  is  unable  to 
verify,  within  the  time  specified,  the 
accuracy  and  completeness  (rf  the 
factual  information  submitted.  In  this 
case,  grower  6  failed  verification, 
grower  15  did  not  re^>oad  to  our 
questionnaire  and  growers  17, 18  and  20 
not  participate  in  the  Department’s 
verification  [xrocess.  Accord^gly,  we 
are  required  to  assign  to  these  growers  a 
cost  based  on  BIA.  (See  the  Cost  of 
Production  section  of  this  notice  for  the 
methodology  used  to  c^culate  KA.) 

Comment  2:  Petitioners  argue  that, 
wherever  the  D^>artment  d^overed 
unreported  orchard  establishment  costs 
at  verification,  BLA  should  be  based  on 
the  highest  reported  establishroent  costs. 

Respondent  argues  fiiat  a  grower’s 
initial  investment  in  the  orchard  is  an 
asset  which  has  an  indefinite  useful  life 
when  properly  maintained,  is  equivalent 
to  equity  investments,  and  the 
Department’s  fvactice  has  been  to 
exclude  expenses  that  increase  the 
value  of  land  and  not  inclucte  the  cost  of 
equity  in  its  cost  analysis. 

Petitimiers  argue  diat  respondent’s 
argument  is  too  broad.  Costs  such  as 
structures  are  fully  depreciable  items 
and  not  enhancements  of  land  value. 
Petiticmers  argue  that  the  costs  incurred 
in  purchasing  kiwifruit  vines  and  in 
raising  them  to  a  productive  level  also 
should  be  inchided. 

Respondent  avers  that,  should  the 
Department  decide  to  include  prior  year 
expenses  in  current  production  costs, 
the  Department  must  exclude  all 
consumable  exp>en8e8,  such  as  fertilizer 
and  sprays,  land  clearance  and  other 
one-time  land  preparation  costs, 
personal  expenses.  G&A  expenses  and 
interest  expenses. 

Respondent  also  asserts  that  it  is  not 
appropriate  to  capitalize  costs  of 
materials  that  are  consumed  in  less  than 
one  year.  These  types  of  expenses 
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normally  are  not  capitalized  under 
generally  aooepted  accounting  principles 
and  it  is  often  impossible  to  separate  the 
amounts  spend  on  Idwifruit  from  those 
spent  on  other  productive  crops.  The 
labor  required  in  the  early  stages  is 
minimal  until  the  vines  are  nearly  at  the 
productive  stage.  Land-clearance  costs 
should  not  be  considered  a  capitalized 
cultivation  expense,  since  these  costs 
permanently  enhance  the  value  of  the 
non-depreciable  land.  The  personal 
expenses  of  the  growers,  such  as  auto 
and  house  depreciation  and  interest 
expenses  related  to  the  mortgage,  do  not 
represent  a  true  cost  of  producing 
kiwifruit,  but  are  merely  a  tax  break 
given  to  New  Zealand  farmers.  G&A 
expenses  are  normally  expensed  in  the 
year  incurred. 

Finally,  respondent  argues  that  the 
California  capitalized  cultivation  costs 
are  vastly  greater  (on  average,  twice 
that  reported  by  2^aland)  than 
those  attributable  to  the  New  Zealand 
kiwifndt  industry  and  should  not  be 
used  as  BIA  by  ^e  Department  in  its 
final  detennination.  The  Department 
should  take  into  account  the  nature  of 
the  industry  and  not  penalize  the  Board 
because  some  growers  lacked 
sophisticated  accounting  histories. 

DOC  Position:  We  do*not  agree  with 
petitioner  that  the  highest  reported 
establishment  cost  is  the  appropriate 
BIA  when  the  Department  discovered 
unreported  establishment  costs.  We  also 
do  not  agree  with  respondent  that  the 
initial  investment  has  an  indefinite 
useful  life  and  should  be  completely 
attributed  to  the  value  of  the  land.  The 
specibc  costs  of  developing  the  orchard 
are  not  costs  which  necessarily  increase 
the  value  of  the  land.  They  relate  to 
establishing  a  id«vifruit  orchard  and 
should  be  recovered  during  the  life  of 
that  kiwifhiit  orchard.  Nor  should  all  of 
the  “consumable"  expenses  be  excluded 
from  the  calculation  since  these  are  real 
costs  to  the  enterprise  which  must  be 
recovered  widiin  a  reasonable  period  of 
time. 

We  calculated  an  average  per-hectare 
capitalized  cultivation  cost  based  on  the 
verified  data  of  those  growers  who 
established  their  orchards  and  had 
complete  financial  information 
regarding  capitalized  cultivation  costs 
(i.e.,  growers,  3,  4.  7,  8,  9, 10, 16,  and  19). 
For  those  growers  who  purchased 
established  orchards  and  could  not 
determine  the  value  of  the  orchard  or 
whose  prior  year  financial  records  do 
not  lend  themselves  to  this  calculation, 
the  average  cost  per  hectare  was  used 
as  BIA.  This  average  per-hectare  cost 
was  then  applied  to  growers,  1,  Z,  5, 12. 
13.  and  14  according  to  their  size.  The 


calculation  includes  all  costs  incurred 
by  the  farm  during  those  years  prior  to 
the  first  harvest,  offset  by  revenue 
received  and  Including  general 
expenses.  These  costs  have  been 
incurred  in  raising  the  kiwifruit  vines  to 
a  productive  levdand  cannot  be 
recovered  until  a  crop  is  harvested. 

Comment  3:  Petitioners  dispute  the 
use  of  a  40-year  life  over  which  to 
amortize  capitalized  cultivation  costs. 
Petitioners  contend  that  the  cost  of  the 
support  structures  and  the  shelter  belts 
should  be  amortized  over  the  actual 
useful  life  of  these  assets,  not  the 
purported  useful  life  of  the  kiwifruit 
vine.  Petitioners  insist  that  a  40-year 
useful  life  of  kiwifinit  vines  is 
insupportable  and  should  be 
disregarded,  stating  that  there  is  little 
experience  with  an  actual  life  that  long 
and  repsondents  had  no  documented 
records  of  productive  vines  dating  that 
far  back.  Furthermore,  kiwiftmt 
production  in  New  Zealand  has  become 
so  unprofitable  for  many  farms  that 
vineyards  are  being  pulled  out  to  enable 
the  land  to  be  used  for  other  purposes. 

Respondent  argues  that  capitalized 
cultivation  costs  must  be  allocated  over 
a  minimum  of  45  years.  Respondent 
contends  that  the  Department  cannot 
rely  upon  New  Zealand  GAAP  or  tax 
law  because  all.  such  costs  are  expensed 
in  the  year  incurred.  A  properly 
maintained  orchard  may,  in  fact,  have 
an  indefinite  useful  life,  and  capitalized 
cultivation  costs  should  not  be  expensed 
at  all  because  the  value  of  the  land  has 
been  permanently  eidianced. 
Respondent  supports  its  claim  for  a  45- 
year  life  in  two  ways:  (1) 
Representatives  of  the  Department 
visited  an  orchard  which  had  been 
established  in  1946,  and  (2)  the  U.S. 
International  Trade  Commission  (TTC) 
stated  that  the  useful  life  of  an  orchard 
is  at  least  SO  years. 

DOC  Position:  We  continue  to  base 
our  calculations  on  a  20-year  Hfe,  as  we 
did  in  our  iH«liminary  determination. 
This  estimate  of  a  kiwifruit  vine’s 
productive  life  is  based  upon  an  article 
entered  into  the  record  July  12, 1991, 
regarding  kiwifhiit  production  in 
California.  The  article  states  that 
“(mjost  vines  are  expected  to  be 
productive  (for]  20  years  *  *  Beutel, 
J.A.,  Kiwifruit  Production  in  Cafifomia. 
Family  Farm  Series:  1-6,  University  of 
California.  Davis,  California.  (January 
1989). 

Generally  accepted  accounting 
principles  call  for  the  amortization  and 
recovery  of  costs  over  the  “expected 
productive  life**  of  the  asset. 
Respondent’s  argument  for  a  40-  or  45- 
year  life  is  based  upon  an  anecdotal 


13703 


account  of  the  eige  of  the  vines  in  one 
orchard  in  new  Zealand.  Respondent 
was  not  able  to  provide  documentation 
as  to  the  age  of  the  vines  during  our  visit 
to  this  ordiard.  *1116  Intematioi^  Trade 
Commission’s  mention  of  a  lifespan  of 
"up  to"  (not  at  least)  50  years  references 
a  NZKMB-affiliated  publication,  not  an 
independent  authority.  Therefore,  the 
most  reliable  information  on  the  record 
suggests  that  the  “expected  productive 
life"  of  a  kiwifruit  orchard  is  20  years. 

Comment  4.*  Petitioners  maintain  that 
the  purchase  price  must  reflect  the 
orchard's  tot^  value  and  a  portion  of 
the  purchase  (mce  should  be  allocated 
to  the  capitalized  cultivation  costs. 
Petitioners  consider  re^Kxident’s 
assertion  that  they  were  unable  to 
establish  the  portion  of  the  purchase 
price  attributable  only  to  the  orchard 
completely  implausible. 

Respondent  argues  that  those  growers 
who  purchased  existing  orchards  did  not 
incur  any  such  capitalized  cultivation 
expenses,  if  the  land  was  purchased 
with  debt  capitalized  cultivation  costs 
are  captured  in  the  form  of  hitter 
interest  costs.  If  the  land  was  purchased 
with  cash,  any  capitalized  cultivation 
costs  are  included  in  the  value  of  the 
land,  which  is  a  non-depreciable  asset. 

If  the  Department  were  to  impute  such 
costs  on  current  owners,  it  would  be 
double  counting  the  value  of  assets 
which  are  already  accounted  for  either 
in  terms  of  equity  or  loans. 

DOC  Position:  We  disagree  with 
respondent  that  these  growers  who 
purchased  existing  orchards  did  not 
incur  any  orchard  cultivation  costs. 
These  costs  are  an  integral  part  of  the 
purchase  price  of  the  property.  Orchard 
cultivation  costs  are  not  irK;luded  in 
interest  expense,  nor  are  all  cultivation 
costs  considered  to  be  all 
nondepreciable  permanent 
enhancements  of  the  land.  (See  DOC 
position  to  Grower-Wide  Comment  2. 
Cost  of  Production  Comments.)  For 
those  growers  who  purchased  an 
established  orchard  and  were  unable  to 
determine  the  portion  of  the  purchase 
price  attributable  to  die  orchard  value, 
we  used  as  BIA  the  average  capitalized 
cultivation  cost  per  hectare  calculated 
from  growers  with  verifiable  data. 

Comment  3:  Petitioners  believe  that 
the  allocation  of  most  general  expenses 
on  the  basis  of  area  is  not  appropriate. 
Because  most  of  these  expenses  often 
bear  no  relationship  to  farm  area,  it  is 
more  appropriate  to  afiocate  costs  based 
on  the  cost  of  sales.  Additionally,  where 
the  property  is  used  solely  for  the 
production  of  kiwifruit,  afiocating  costs 
to  unproductive  areas  improperly 
diminishes  these  costs.  Petitioners 
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assert  that,  to  the  extent  that  cost  of 
sales  for  some  growers  may  be 
unknown,  general  expenses  can  be 
directly  related  to  kiwifhiit  by  basing 
the  allocation  on  kiwifruit  revenue. 

Respondent  contends  that  the 
allocation  of  costs  on  the  basis  of  area  is 
the  best  and  most  reasonable  method 
for  apportioning  costs  among  different 
products.  A  number  of  costs  do  vary  by 
area,  such  as  tax  rates,  interest,  fuel, 
some  machinery  costs,  and  common 
current  cultivation  expenses  if  the 
grower  has  multiple  orchard  products. 

DOC  Position:  We  agree  with 
petitioners.  However,  with  respect  to 
respondent's  argument,  fuel,  machinery, 
and  common  current  cultivation 
expenses  were  not  included  in  general 
expenses.  As  to  general  expenses, 
allocating  these  costs  over  area  causes 
them  to  be  disproportionately  allocated 
to  other  products  or  to  non-productive 
areas.  G&A  costs  are  general  expenses 
of  the  company  which  must  be  reported 
in  the  year  incurred.  The  Department 
has  allocated  these  expenses  to  all 
products  based  on  cost  of  sales.  In  this 
manner,  the  Department  can  best 
determine  whedier  all  costs  have  been 
recovered  by  the  revenues  generated. 

Comment  6:  Petitioners  argue  that  the 
business  use  of  personal  residences  or 
cars  is  usual  for  growers  in  New 
Zealand,  and  represents  general  and 
administrative  expenses  which  should 
be  included  in  the  cost  of  production. 

Respondent  argues  that  the  personal 
expenses  reflected  in  the  tax  accounts 
resulted  from  New  Zealand  tax  law 
considerations  which  allow  farmers  to 
deduct  up  to  25  percent  of  a  number  of 
personal  expenses  from  farm  income  in 
calculating  their  income  taxes. 
Respondent  contends  that  in  no  instance 
did  a  grower  have  as  much  as^  percent 
of  the  personal  house  used  exclusively 
for  business.  Generally,  the  kitchen 
table  served  as  the  office.  Therefore,  it 
would  be  wholly  unfair  and  distortive  of 
the  true  costs  for  the  Department  to 
impute  a  “fair  market  value"  for  the  use 
of  personal  possessions  which  cause  the 
business  no  actual  costs.  For  the  final 
determination,  the  Department  should 
include  only  actual  costs  which  are 
incurred  in  kiwifruit  activities. 

DOC  Position:  We  did  not  include 
these  expenses  in  the  COP.  Based  upon 
our  observations  at  verification,  the 
growers  use  their  personal  residence 
only  for  keeping  the  books  and  records 
of  the  farm.  Usually  the  kitchen  table  is 
used  and,  in  fact,  that  is  where  most  of 
the  verifications  took  place.  With 
respect  to  their  personal  cars,  most 
growers  had  trucks  or  other  vehicles 
which  were  used  exclusively  by  the 
farm,  the  costs  of  which  were  included 


in  COP.  The  usage  of  the  family  vehicle 
for  business  purposes  amounts  to  no 
more  than  running  errands — going  to  the 
accountant,  the  post  oHice,  etc.  In  any 
event,  the  business  use  of  the  residence 
and  the  personal  cars  is  much  less  than 
the  25  percent  deduction  allowed  by 
New  Zealand  tax  law.  Because  the 
actual  business  use  of  these  assets 
appears  to  be  minute,  we  will  not 
indude  these  expenses  in  the  COP. 

Comment  7:  Petitioners  contend  that 
the  productive  area  used  by  respondent 
as  a  basis  for  allocation  was  under¬ 
reported  because  the  access  areas  that 
surround  orchards  (headlands  and 
sidelands)  were  not  included  in  the  total 
productive  area.  Petitioners  believe  that 
the  use  of  land  area  results  in  inaccurate 
allocations  and  that  the  cost  of  sales  is 
the  most  appropriate  allocation  method. 
However,  if  the  Department  continues  to 
use  productive  area,  the  headlands, 
sidelands  and  the  shelter  belt  areas 
should  be  included. 

Respondent  maintains  that  if  the 
headlands  and  sidelands  are  included  in 
productive  area,  the  same  consideration 
must  be  given  for  comparable  areas 
needed  for  other  crops,  such  as  the 
wastelands  needed  for  fence  rows, 
streams  and  boundaries  of  a  grazing 
operation.  In  summation,  all  agriculture- 
related  costs  must  be  allocated  over 
productive  hectares,  or  all  costs  must  be 
allocated  on  productive  and  non¬ 
productive  hectares. 

DOC  Position:  Because  G&A  and 
interest  expenses  were  calculated  as  a 
percentage  of  cost  of  sales,  the  effect  of 
excluding  the  headlands  and  sidelands 
from  productive  area  is  immaterial  for 
the  remaining  overhead  costs  which 
were  allocated  based  on  productive 
area.  Therefore,  we  are  not  adjusting  the 
reported  productive  area. 

Comment  8:  Respondent  argues  that, 
should  the  Department  decide  to  use 
actual  unrelated  manager  salaries  as 
obtained  at  veriBcation,  it  must  make  an 
adjustment  for  the  size  of  the  orchard. 
Respondent  substituted  a  nationwide 
measurement  of  the  market  rate  for 
kiwifruit  labor  for  the  grower  labor  costs 
in  its  financial  statements,  because 
these  costs  typically  bear  no 
relationship  to  the  commercial  value  for 
such  services  and  most  of  the  managers 
are  also  the  owners.  If  owner  labor  as 
reported  in  the  financial  statements  is 
used,  it  must  be  used  for  all  growers, 
even  those  whose  actual  wages  were 
less  than  that  reported  in  the  Board's 
response. 

Petitioners  argue  that  the  Department 
should  use  actual  farm  manager  wages 
wherever  possible  in  its  COP 
calculation.  Petitioners  consider 
respondent's  argument  that  wages  paid 


are  based  on  tax  consideration  as 
conjectural  and  unveriBable.  DOC 
Position:  We  are  using  the  actual 
unrelated  farm  manager  salaries 
calculated  on  a  per-hectare  basis.  This 
figure  was  then  used  as  a  surrogate 
management  cost  for  those  growers 
whose  farm  managers  are  also  related 
parties.  The  cost  per  farm  was  then 
calculated  based  upon  the  size  of  each 
farm  and  one  manager  per  farm.  This 
calculated  cost  more  closely  represents 
the  actual  farm  manager  wagers  paid  in 
New  Zealand,  adjusted  for  the  relative 
size  of  each  farm.  Also,  we  valued 
related-party  non-management  labor 
based  upon  the  minimum  wage  rates  for 
orchard  workers  in  new  Zealand 
established  under  the  New  Zealand 
Labour  Relations  Act. 

Comment  9:  Respondent  argues  that, 
according  to  the  CITs  ruling  in  Ipsco, 
supra,  the  Department  is  required  to 
allocate  costs  to  different  grades  on  the 
basis  of  sales  value.  Respondent 
contends  that  the  Department  cannot 
reject  an  allocation  of  average  costs  to 
reflect  differences  in  conunercial  value 
on  the  grounds  that  cost  differences 
among  grades  cannot  be  quantiBed. 
Respondent  maintains  that  the  kiwifruit 
case  is  precisely  the  same  as  Ipsco,  and 
it  is  clear  that  larger-size  Buit  have 
higher  commercial  values  than  smaller- 
size  fruit.  The  Department  should  either 
allocate  average  costs  on  the  basis  of 
value,  or  compare  average  prices  to 
average  costs. 

Petitioners  argue  that  the  cost  of 
producing  kiwiBuit  is  identical  for  all 
count  sizes.  Fruit  spaiming  the  entire 
range  of  count  sizes  can  be  produced  on 
a  single  kiwifruit  vine.  Petitioners  also 
refute  the  Ipsco  ruling  stating  that  the 
case  involved  sales  of  prime  quality 
products  and  of  limited  service  co¬ 
products  of  lesser  quality.  In  this  case, 
all  of  the  merchandise  is  of  the  same 
export  quality.  Therefore,  there  is  no 
justiBcation  for  allocating  costs  across 
to  Buit  sizes.  DOC  Position:  Since  there 
was  no  Brm  correlation  between  Buit 
size  and  net  price,  we  did  not  have  to 
determine  whether  to  aUocate  costs 
according  to  fruit  sizes. 

Grower-Specific  Comments 

Grower  1 

Comment  1:  Respondent  argues  that 
the  interest  expenses  associated  with 
loans  from  an  owner  should  be  excluded 
from  COP  in  accordance  with 
Department  policy. 

Petitioners  argue  that  any  interest 
expenses  that  were  necessary  to 
produce  kiwiBuit  should  properly  be 
included  in  the  cost  of  production.  DOC 
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Position:  We  agree  with  petitioners. 
There  was  no  evidence  that  the  interest 
rate  on  the  related-party  loan  did  not 
reflect  maricet  inter^  rates;  flterefore, 
we  included  the  interest  expense  in  the 
COP. 

Grower  2 

Comment  1:  Petitioners  assert  that, 
because  thefrowvers  sold  kiwifruit 
grown  on  the  property  during  the  period 
of  investigation,  some  portion  of  the 
purchase  price  of  the  property  should  be 
allocated  to  the  value  of  the  kiwifruit 
orchard,  despite  the  grower's  original 
intention  to  use  the  land  as  a  housing 
development  Hie  fact  that  the  grower 
purchased  the  property  for  its  potential 
value  for  housing  development  is 
irrelevant  to  the  question  of  what  should 
be  included  in  the  COP. 

Respondent  contends  that  the  grower 
purchased  the  land  solely  for  its 
potential  as  a  residential  site,  and  paid 
nothing  for  the  existing  orchard. 

Because  no  capitalized  cultivation  costs 
were  incmred  by  this  grower,  either 
directly  or  indirectly,  the  Department 
has  no  basis  to  assign  capitalized 
cultivation  costs  to  this  grower.  DOC 
Position:  We  used  the  BIA  capitalized 
cultivation  cost  for  this  grower.  The  fact 
that  the  grower  intended  to  use  the  land 
for  residential  development  is  not 
relevant.  U  was  evident  at  veriflcation 
that  this  grower  did  not  know  when  he 
might  be  able  to  start  subdividing  the 
land  into  individual  plots  and  that  this 
grower  may  continue  harvesting 
kiwifruit  for  several  years. 

Grower  3 

Comment  1:  Petitioners  assert  that  the 
cost  related  to  labor  hoiu^  not  reported 
in  the  submission  should  be  added  to 
the  COP.  They  state  that  labor  is 
required  to  operate  any  farm,  and  the 
COP  should  contain  an  adequate  labor 
component  regardless  of  how  the  grower 
handles  this  element. 

Respondent  contends  that  part-time 
labor  costs  should  not  be  imputed  for 
this  grower  because  the  owners  held 
other  full-time  jobs.  The  Department 
should  not  impute  “fair  market  values" 
for  costs  which  were  not  incurred.  DOC 
Position:  We  included  an  imputed 
amount  for  related-party  non¬ 
management  labor  (see  Grower-Wide 
Commertt  8).  In  previous  cases  where 
labor  has  been  performed  by  owners  or 
other  related  parties  and  for  which  no 
costs  were  incurred,  the  Department  has 
included  a  fair  market  value  Rmt  related- 
party  labor  (see  Canadian  Potatoes  and 
Finai  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Red 
Raspberries  from  Canada  (SO  FR 19768 
(1985)). 


Grower  4 

Comment  i:  Petitioners  argue  that  the 
grower’s  statement  regeuding  the 
amount  of  time  which  the  owners 
worked  on  the  farm  was  a  crude 
estimate  which  could  not  be  verifled. 
Petitioners  contend  that  the  amount  of 
family  labor  is  likely  to  be  understated, 
rather  than  overstated  as  purported  by 
respondent 

Respondent  argues  that  it  supplied 
documents  at  verification  which 
indicated  that  one  of  the  two  owners 
had  a  full-time  job  elsewhere  during  the 
POL  Therefore,  only  the  cost  of  one  full¬ 
time  manager  should  be  included  in 
COP. 

DOC  Position:  Based  upon  our 
findings  at  verification,  we  determined 
that  the  inclusion  of  two  full-time 
managers  was  an  overstatement  by  the 
grower.  Therefore,  we  have  included  the 
cost  of  only  one  full-time  manager  and 
one  ncm-management  worker  in 
accordance  with  our  methodology 
adopted  for  related-party  wages. 

Grower  5 

Comment  1:  Petitioners  contest 
respondent's  claim  that  interest  expense 
was  unrelated  to  kiwifinit  production 
because  it  resulted  fiom  the  failure  of 
original  financing  plans  in  the  pnrchase 
of  the  orchard.  Petitioners  contend  that 
the  full  amount  of  the  interest  expense 
should  be  included  in  COP. 

Respondent  argues  that  the  interest 
expenses  related  directly  to  the 
unexpected  delays  associated  with  the 
sale  of  the  old  property  and  were 
unrelated  to  the  financial  costs 
associated  with  running  the  orchard. 

DOC  Position:  We  did  not  include  this 
interest  expense  in  the  COP  because  it 
specifically  related  to  the  sale  of  this 
grower’s  personal  residence.  The  grower 
incurred  this  interest  directly  as  a  result 
of  the  buyer’s  failure  to  complete  the 
contract. 

Comment  2:  Petitioners  argue  that 
certain  costs,  including  advisory  fees, 
which  the  grower  claimed  should  be 
capitalized,  were  necessary  to  make  the 
vineyard  operable  and  thus  should  be 
included  in  the  COP.  They  state  that 
restoration  costs  cannot  be  equated  with 
capitalized  cultivation  costs  because 
this  orchard  was  productive 
immediately.  Fur^ermore.  comparison 
with  the  following  year’s  expenses,  as 
respondent  has  proposed,  may  not  serve 
as  an  adequate  basis  for  a  nonnal  year’s 
costs. 

Respondent  argues  that  if  prior  year 
capitalized  cultivation  costs  are 
included  in  the  current  year  costs  for 
other  growers,  then  the  restoration  oosts 
incurred  by  this  grower,  which  were  Ear 


greater  than  normal  cultivation  and 
maintenance  costs,  should  be  amortized 
over  the  same  period. 

DOC  Position:  We  agree  with 
respondent.  The  restoration  costs  were 
incurred  in  order  to  return  the  ordiard  to 
an  operaUe  state  and  were  considered 
to  be  capitalizable  oosts.  Accordingly, 
we  have  aflocated  fliese  costs  over  the 
same  period,  20  years,  as  used  in  the 
amortization  of  capitalized  costs. 

Grower  7 

Comment  1:  Petitioners  maintain  that 
the  grower  should  not  be  allowed  to 
exclude  any  financial  statement 
expenses  as  non-kiwifruit  expenses,  nor 
should  any  income  fiom  grazing 
operations  be  offset  against  the  cost  of 
production,  because  the  grower’s 
financial  statement  does  not  show  that 
any  non-kiwifruit  costs  were  incuited. 

DOC  Position:  We  agree  in  part 
Because  the  costs  related  to  grazing 
operations  could  not  be  separately 
identified,  these  oosts  were  included  in 
the  COP  of  kiwifruit  Accordingly,  we 
allowed  the  grazing  income  as  an  offset 
to  production  costs. 

Grower  10 

Comment  1:  Petitioners  argue  that  the 
verified  wages  paid  to  the  owners 
should  be  included  in  the  COP. 
Petitioners  state  that  the  Department 
should  not  accept  respondent’s 
argument  based  on  alleged  tax 
motivations  for  detenninii^  the  amount 
of  wages  to  be  paid  to  the  owners. 

DOC  Position:  We  recalculated 
management  wages  based  upon  findings 
of  actual  cost  obtained  at  verification. 
Additionally,  we  included  the  cost  of 
one  part-time  non-management  laborer 
because  both  the  husband  and  wife 
work  in  the  business. 

Comment  2:  Respondent  argues  that 
ail  interest  expenses  should  not  be 
included  in  the  COP  because  the  land 
has  a  value  as  an  investment  and  the 
loans  include  amounts  associated  with 
construction  of  the  residence. 

Petitioners  argue  that  land  not  used 
for  producing  kiwifruit  was  not  used  to 
produce  any  other  crop;  therefore,  all  of 
the  business-related  interest  should  be 
allocated  to  kiwifruit. 

DOC  Position:  We  agree  with 
petitioner.  This  grower’s  only  productive 
crop  was  kiwifruit  nnd  no  information 
was  provided  regarding  the  amount  of 
interest  related  to  the  personal 
residence.  In  accordance  with  the 
methodology  adopted  for  all  growers, 
we  have  calculated  interest  expense  as 
a  percentage  of  cost  of  sales. 
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Grower  11 

Comment  1:  Petitioners  argue  that 
interest  exp>enses  contained  in  the 
financial  statements  which  were  not 
included  in  COP  should  be  included. 

DOC  Position:  We  disagree.  The 
interest  in  question  resulted  from 
accruals  on  the  grower's  books  which 
were  ultimately  reversed  off  the  books 
and  never  paid.  The  original  mortgage 
was  for  the  purchase  of  the  property, 
which  included  the  personal  residence, 
the  kiwifrnit  orchard,  and  a  deer  farm. 
The  mortgage  company  moved  the 
majority  of  its  investments  oflf-shore, 
resulting  in  large  foreign  exchange 
losses  which  were  passed  through  to  the 
grower  from  the  mortgage  company  by 
increasing  the  balance  of  the  mortgages. 
Interest  continued  to  accrue  on  this 
ever-increasing  mortgage  balance.  The 
mortgage  company  agreed  to  a 
settlement  with  the  grower  for 
substantially  less  than  the  balance  of 
the  mortgage  and  accrued  interest.  In 
the  year  subsequent  to  the  period  of 
investigation,  the  grower's  accountant 
recorded  the  settlement  and  write-ofr  of 
the  loan  and  the  accrued  interest.  Those 
interest  expense  items  which  related  to 
kiwifruit  were  included  in  the  COP. 

Grower  14 

Comment  1:  Petitioners  contend  that, 
because  the  grower's  submitted  costs 
were  based  on  estimates  that  could  not 
be  verified,  the  Department  should  use 
as  BIA  the  COP  from  the  petition. 

Respondent  argues  that  this  grower 
had  to  use  estimates  because  it 
produced  over  eight  difrerent  crops  and 
maintained  no  separate  costs  accounting 
systems.  The  methodology  used  by  the 
grower  may  indeed  be  the  most 
accurate.  Should  the  Department  reject 
the  response,  it  should  allocate  costs 
over  area.  Additionally,  given  the 
complete  and  thorough  cooperation  of 
this  grower,  there  is  no  reason  to  use 
BIA. 

DOC  Position:  We  did  not  use  the 
grower’s  submission  because  the 
estimates  could  not  be  reconciled  to 
verifiable  data.  Therefore,  in  accordance 
with  the  methodology  adopted  for  all 
growers,  we  allocated  costs  over  area. 

Grower  16 

Comment  1:  Petitioners  state  that 
certain  costs  excluded  from  the 
submission,  such  as  the  loss  incurred  on 
the  sale  of  a  car,  insurance  costs,  and 
the  part-time  labor  of  a  partner,  should 
be  added  to  the  cost  of  production.  They 
also  argue  that  an  offset  to  COP  which 
was  unrelated  to  current  cost  should  not 
be  allowed. 


DOC  Position:  We  included  only  those 
items  which  related  to  the  current  cost 
of  producing  kiwifruit.  e.g.,  the  loss  on 
the  sale  of  the  car,  and  the  part-time 
labor  of  the  partner. 

Grower  19 

Comment  1:  Petitioners  contend  that 
interest  income  related  to  rental 
property  does  not  appear  to  be  related 
to  Idwifrnit  production  and  should  not 
be  allowed  as  an  offset. 

Respondent  contends  that  petitioners 
misimderstand  the  methodology  used  by 
this  grower.  Interest  expense  related  to 
the  mortgage  on  the  residence,  which  is 
rented  separately  and  is,  thus,  a 
separate  business,  was  excluded  from 
the  COP  of  kiwifruit. 

DOC  Position:  We  do  not  agree  with 
the  petitioners.  Because  interest  expense 
was  calculated  as  a  percentage  of 
financial  statement  cost  of  sales,  we 
allowed  the  interest  income  to  be  offset 
against  interest  expense. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(l] 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  fresh 
kiwifruit  from  New  Zealand  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  November 
27, 1991,  which  is  the  date  of  publication 
of  our  preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  the  estimated  amount  by  which 
the  FMV  of  the  merchandise  subject  to 
this  investigation  exceeds  the  U.S.  price, 
as  shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  imtil 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producef/ 

manufacturer/ 

exporter 

Weighted- 

average 

margin 

percentage 

Critical 

circum¬ 

stances 

NZKMB . . 

98.60 

No. 

AH  Others . . 

98.60 

No. 

ITC  Notification 

In  accordance  with  section  735(d]  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  by  May  26, 1992. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
(U.S.C.  1673d(d)),  and  19  CFR 
353.20(a)(4). 


Dated:  April  10, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-«982  Filed  4-1&-92:  8:45  am] 
BILUNQ  CODE  3S1»-OS-M 


Export  Certificate  of  Review 

ACnON:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  Tliis  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-377-5131. 

This  is  not  a  toll  free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorized  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a]  require  the 
Secretary  to  publish  a  notice  in  the  ^ 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  room  1800H,  Washington, 

DC  20230.  Information  submitted  by  any 
person  is  exempt  frt}m  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  “Export  Trade  Certificate 
of  Review,  application  number  92- 
00006".  A  summary  of  the  application 
follows. 
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Summary  of  Application 

Applicant:  McChris  International,  6722 
S.  Lewis  906,  Tulsa,  Oklahoma  74136, 
Telephone:  918-493-2594. 

Application  No.:  92-00006. 

Date  Deemed  Submitted:  April  3, 1992. 

Export  Trade 

(1)  Products  and  Services 
All  Products  and  Services. 

(2)  Technology  Rights 

Intellectual  Property  rights,  including 
but  not  limited  to  patents,  trademarks, 
copyrights  and  trade  secrets,  that  relate 
to  Products  and  Services. 

Export  Maricets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  nfty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam,' 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

McChris  International  seeks  to  have 
certified:  The  manner  in  which  goods 
and  services  will  be  obtained  or 
provided;  the  manner  in  which  prices  or 
quantities  will  be  set;  exclusive 
agreements  with  U.S.  suppliers  or  export 
intermediaries;  territorial,  quantity,  or 
price  agreements  with  U.S.  suppliers  or 
export  intermediaries;  restrictions  on 
membership  or  membership  withdrawal; 
exclusive  sales  or  marketing  agreements 
with  passover  clauses;  exclusive  foreign 
distributorships  and  marketing 
arrangements;  agreements  on  fixing 
prices  for  export  and  maintaining  resale 
prices;  allocation  of  quotas  for  export; 
allocation  of  quotas  for  export  markets, 
territories,  or  customers;  refusals  to 
deal;  exchange  of  price  and  other 
business  information;  finance  and 
insurance,  domestic  and  foreign; 
marketing  research;  technology 
licensing;  foreign  market  research; 
foreign  investments;  processing 
international  trade  transactions; 
advertising  to  facilitate  trade  sales  to 
foreign  clients;  and  international 
banking  arrangements  and  transactions 
that  facilitate  trade  in  world  wide 
markets. 

Definitions 

"Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product  or 
Service  or  Technology  Right. 


Dated:  April  13, 1992. 

George  Muller, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  92-8885  Filed  4-16-92;  8:45  am] 
MIXING  CODE  3510-ON-M 


Export  Trade  Certificate  of  Review 

aqency:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  92-00001. 

summary:  The  Department  of 
Commerce  has  issued  an  Export  Trade 
Certificate  of  Review  to  Aerospace 
Industries  Association  of  America,  Inc. 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 

FOR  FURTHER  INFORMATION  CONTACT 
George  Muller,  Director,  Ofiice  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-377-5131. 

This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
title  III  are  found  at  15  CFR  part  325 
(1990)  (50  FR  1804,  January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

Export  Trade  Facilitation  Services 

Export  trade  promotion  and 
facilitation  activities,  consisting  of: 
Exchanges  of  information;  consulting; 
trade  show  participation;  marketing  and 
trade  promotion;  coordination  and 
negotiation  of  the  terms  and  conditions 
of  participation  in  trade  promotion 
activities  such  as  air  shows,  trade 
shows,  expositions,  exhibitions, 
conferences  or  similar  events; 
negotiations  with  providers  of 
transportation,  insurance,  exhibits  and 
lodging  in  connection  with  such  trade 
promotion  opportunities;  and 
transportation  and  insurance  related  to 


the  promotion  of  products  produced  by 
the  industry  and  liaison  with  foreign 
goveriiment  agencies  and  foreign  trade 
associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Members  (in  Addition  to  Applicant) 

Aerojet,  a  Segment  of  GenCorp, 
Rancho  Cordova.  CA  (Controlling 
Entity:  GenCorp,  Fairlawn,  OR);  Allied- 
Signal  Aerospace  Company,  Torrance, 
CA  (Controlling  Entity:  Allied  Signal 
Inc.,  Morristown,  N});  Aluminum 
Company  of  America,  Cleveland,  OH; 
American  Pacific  Corporation,  Las 
Vegas,  NV:  Argo-Tech  Corporation, 
Cleveland,  OH;  BASF  Structural 
Materials,  Charlotte,  NC  (Controlling 
Entity:  BASF  Corporation.  Parsippany, 
NJ);  ^chtel  National,  Inc,  San 
Francisco,  CA  (Controlling  Entity: 
Bechtel  Group,  Inc.,  San  Francisco,  CA); 
Best  Foam  Fabricators,  Inc.,  Chicago,  IL; 
B.H.  Aircraft  Company,  Inc., 
Framingdale,  NY;  The  Boeing  Company, 
Seattle,  WA;  Chrysler  Technologies 
Corporation,  Arlington,  VA  (Controlling 
Entity:  Chrysler  Corporation,  Highland 
Park,  MI);  Coltec  Industries  Inc.,  New 
York.  NY;  Dowty  Aerospace  Los 
Angeles,  Duarte,  CA  (Controlling  Entity: 
Dowty  Group  LTD,  ENGLAND  GL5 
ITOP);  E-Systems  Dallas  TX;  FMC 
Corporation,  Chicago,  IL;  CEC-Marconi, 
Wayne  N)  (Controlling  ^tity:  GEC- 
PLC,  ENGLAND  WIA  lER);  General 
Dynamics  Corporation,  St.  Louis,  MO; 
General  Electric  Company.  Fairfield,  CT; 
General  Motors /Hughes  ^ectronics,  Los 
Angeles,  CA:  (Controlling  Entity: 

General  Motors  Corp.,  Detroit,  MI);  The 
BF  Goodrich  Company,  Akron^  OH; 
Grumman  Corporation,  Bethpage,  NY; 
Gulfstream  Aerospace  Corporation, 
Savannah,  GA;  Harris  Corporation, 
Melbourne,  FL;  Health  Tecna  Aerospace 
Company,  Kent,  WA  (Controlling  Entity: 
CIBA-GEIGY,  Ardsley,  NY);  HEICO, 
Hollywood,  FL;  Hercules  Incorporated, 
Wilmington.  DE;  Hexcel  Corporation, 
Dublin,  CA;  Honeywell  Inc., 
Minneapolis,  MN;  IBM  Corporation, 
Armonk,  NY;  ITT  Defense,  Ina. 
Arlington,  VA  (Controlling  Entity:  ITT 
Corporation,  New  York  NY);  Kaman 
Aerospace  Corporation,  Bloomfield,  CT 
(Controlling  Entity:  Kaman  Corporation, 
Bloomfield.  CT);  I^ckheed  Corporation, 
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Calabassas,  CA;  Lord  Corporation,  Erie, 
PA;  The  LTV  Corporation,  DaHas,  TX; 
Lucas  Aerospace,  Inc.,  Brea,  CA 
(Controlling  Entity:  Lucas  Industries, 
ENGLAND  U91  3TX);  Martin  Marietta 
Corporation,  Bethesda,  MD;  McDonnell 
Douglas  Corporation.  Dericeley,  MO; 
Northrop  Corporation,  Los  Angeles,  CA; 
Ontario  Corporation,  Munice,  IN;  Parker 
HanniHn  Corporation,  Cleveland,  OH; 
Precision  Castparts  Corporation, 
Portland,  CHI;  Raytheon  Company. 
Lexington,  MA;  Rockwell  International 
Corporation,  El  Segundo,  CA;  Rohr 
Industries,  Inc.,  Chula  Vista,  CA;  Smiths 
Industries  Aerospace  &  Defense,  Grand 
Rapids,  MI  (Controlling  Entit}^  Smiths 
Industries  PLC,  ENGLAND  NWl  18DS); 
Teledyne,  Inc.,  Los  Angeles,  CA;  Texas 
Instruments  Incorporated,  Dallas,  TX; 
Textron  Inc.,  Providence,  RL  Thiokc^ 
Corporation,  Ogden,  UT;  TRW  Inc., 
Cleveland,  OH;  United  Technologies 
CorpcN-atHHi,  Hartford,  CT; 

Westinghouse  Electric  Corporation, 
Pittsburgh,  PA;  and  Williams 
IntemationaL  Walled  Lake,  Ml. 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  ALA  and/or  one  or  more  of  its 
Members  may; 

a.  Engage  in  planning  and 
implementation  of  joint  e)q)ort  trade 
promotion  and  facilitation  activities 
conducted  in  the  Export  Markets  such  as 
foreign  trade  shows,  ahned  at  promoting 
the  industry's  products  in  existing  or 
new  Export  Markets; 

b.  Agree  on  the  frequency,  level  of. 
duration  or  other  terms  and  conditions 
of  participation  in  joint  export  trade 
promotion  and  facilitation  activities 
conducted  in  die  Export  Markets,  such 
as  trade  shows,  for  die  purpose  of 
promoting  die  mdustry's  products  in 
Export  Maricets;  and 

c.  Enter  into  agreements  where  in  AIA 
or  one  or  more  Members  acts  in  certain 
conntries  or  markets  as  the  Members’ 
exclusive  or  non-exchisive  Export 
Intermediary  for  joint  export  trade 
promotion  and  facilitation  activities, 
such  as  trade  shows.  The  Export 
Intermediary  shall  be  responsible  for 
coordinating  the  level  of  participation  in 
joint  export  trade  promotion  and 
facilHation  activities  by  AIA  and  its 
Members,  as  well  as  for  negotiating 
agreements  with  foreign  government 
agencies.  Corporations  or  trade 
associations  concerning  terms  and 
conditions  of  participadon, 
transportation,  insurance  coverage, 
lod^ng,  local  transportation,  and  food 
services  in  connection  with  such  joint 
promotional  activities. 

d.  agree  to  refuse  to  attend  any 
^lecihc  air  show,  trade  show, 


exposition,  exhibition,  or  conference 
conducted  in  the  Export  Markets. 

2.  AIA  Members  may  exchange  and 
discuss  the  following  types  of 
information  solely  about  Export 
Markets: 

a.  Information  (other  than  information 
about  the  costs,  output  capacity, 
inventories,  domestic  prices,  domesdc 
sales,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  United 
States  business  plans,  strategies,  or 
methodsj  that  is  already  generally 
available  to  the  trade  or  public; 

b.  Information  specific  to  participating 
in  export  trade  promotion  and 
facilitation  activities  conducted  in 
Export  Markets,  such  as  trace  shows, 
induding,  without  limitation, 
information  about  the  expenses,  costs, 
or  other  terms  and  conditimis  of 
participation  in  such  activities, 
transportation,  intennodal  shipments, 
insurance,  commissions*  documentation, 
customs,  duties  and  taxes;  and 

c.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets. 

3.  AIA  itself,  or  by  agreement  with 
Members  or  other  parties,  may  provide 
its  Members  the  benefit  of  any  export 
trade  promotion  and  facilitation 
activities  conducted  in  the  Export 
Markets. 

4.  Members  may  meet  to  engage  in  the 
activities  described  in  paragraphs  one 
through  three  above. 

5.  AIA  and/or  its  Members  may  refuse 
to  make  available  export  trade 
promotion  and  facilitation  activities,  or 
participation  in  activities  described  in 
paragraphs  one  through  four  above,  to 
non-Members. 

Definitions 

1.  “Export  Intermediary"  means  any 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  export 
trade  promotion  and  facilitation 
activities. 

2.  “Non-Member"  means  any  person 
other  than  AIA  and  the  Members  listed 
in  this  Certificate. 

Abbreviated  Amendment  Procedure 

New  AIA  Members  and  current  AIA 
Members  not  listed  in  this  Certificate 
may  from  time  to  time  be  incorporated 
in  this  Certificate  pursuant  to  the 
abbreviated  amendment  procedure 
described  below.  An  abbreviated 
amendment  shall  consist  of  a  written 
notification  to  the  Secretary  of 
Commerce  and  the  Attorney  General 
stating  changes  to  AIA  membership, 
identifying  ad  new  AIA  Members  that 


desire  to  become  a  Member  under  this 
abbreviated  amendment  procedure,  and 
certifying  for  each  new  ALA  Member  so 
identified  its  sales  (if  any)  of  export 
trade  facilitation  services.  Notice  of 
Members  so  identified  shall  be 
published  in  the  Federal  Register. 
However,  AIA  may  withdraw  one  or 
more  individual  Members  from  the 
application  for  the  abbreviated 
amendment.  If  thirty  days  or  more 
following  publication  in  the  Federal 
Register,  the  Secretary  of  Cmnraerce, 
with  the  concurrence  of  the  Attorney 
General,  determines  that  the 
incorporation  in  the  Certificate  of  these 
Members  through  the  abbreviated 
amendment  procedure  is  consistent  with 
the  standards  of  the  Act,  the  Secretary 
of  commerce  shall  amend  the  Certificate 
of  Review  to  incorporate  such  Members, 
efiecthre  as  of  the  date  on  which  the 
application  for  ammidment  is  deemed 
submitted.  If  the  Secretary  Commerce 
does  not  within  60  days  of  publication  in 
the  Federal  Regirter  so  amend  the 
Certificate  of  Review,  such  amendment 
must  be  sought  throu^  the  non- 
abbreviated  amendment  procedure.  This 
same  procedure  may  be  utilized  by  AID 
to  delete  one  or  more  Members  from  the 
Certificate. 

Terms  and  Comfitions  of  Certificate 

(a)  In  engaging  m  Export  Trade 
Activities  and  Methods  of  Operation, 
neither  ALA  nor  any  Member  shall 
intentionally  disclose,  directly  or 
indirectly,  to  any  other  Member  any 
information  that  is  about  its  or  any  other 
Member’s  costs,  prochiction,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies,  or  methods, 
unless  (i)  such  information  is  already 
generafiy  available  to  the  trade  or 
public;  or  (ii)  the  information  disclosed 
is  a  necessary  term  or  condition  (e.g., 
price,  length  of  participation,  etc.)  of  an 
actual  or  potential  bona  fide  export 
trade  promotion  and  facilitation  activity 
and  the  discfosure  is  limited  to  die 
prospective  activity  sponsor. 

(b)  Any  agreement,  discussion,  or 
exchanges  of  information  under  this 
Certificate  shall  be  in  connection  only 
with  actual  or  potential  bona  fide  export 
trade  promotion  and  facilitation 
activities  and  shall  be  on  an  event-by- 
event  basis  only,  and  shall  include  only 
those  Members  participating  or  having  a 
genuine  interest  in  participating  in  the 
event. 

(c)  Participation  by  a  Member  in  any 
Export  Trade  Activity  or  Method  of 
Operatipn  under  this  Certificate  shad  be 
entirely  voluntary  as  to  diat  Member. 
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subject  to  the  honoring  of  contractual 
conunitments  for  participating  in 
specific  export  trade  promotion  and 
facilitation  activities.  A  Member  may 
withdraw  from  coverage  under  this 
Certificate  at  any  time  by  giving  written 
notice  to  AIA,  a  copy  of  which  AIA  shall 
promptly  transmit  to  the  Secretary  of 
Commerce  and  the  Attorney  General. 

(d)  AIA  and  its  members  will  comply 
with  requests  made  by  the  Secretary  of 
Commerce  on  behalf  of  the  Secretary  of 
Commerce  or  the  Attorney  General  for 
information  or  documents  relevant  to 
conduct  under  this  Certificate.  The 
Secretary  of  Commerce  will  request 
such  information  when  either  the 
Attorney  General  or  the  Secretary  of 
Commerce  believes  that  the  information 
or  documents  are  required  to  determine 
that  the  Export  Trade  Activities  or 
Methods  of  Operation  of  a  person 
protected  by  this  Certificate  of  Review 
continue  to  comply  with  the  standards 
of  section  303(a]  of  the  Act 
A  copy  of  each  certiHcate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

Dated:  April  13. 1992. 

George  Muller, 

Director,  Office  of  Export  Trading  Company 
Affairs, 

(FR  Doc.  92-8910  Filed  4-16-92;  8:45  am] 
BILUNO  CODE  3S10-OR-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA. 
action:  Notice;  emergency  permit  for 
capture  of  sockeye  salmon  (P503); 
receipt  of  application,  request  for 
comments  and  issuance  of  permit. 

Notice  is  hereby  given  that  the  Idaho 
Department  of  Fish  and  Game,  600 
South  Walnut  Street,  P.O.  Box  25,  Boise, 
ID  83707,  has  applied  in  due  form  for  a 
permit  to  take  Snake  River  Sockeye 
salmon  [Oncorhynchus  nerka)  for  the 
purposes  of  scientific  research  and 
enhancement  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543]  and  the  regulations 
governing  endangered  fish  and  wildlife 
(50  CFR  parts  217-222).  An  emergency 
permit  allowing  the  requested  activities 
for  research  on,  and  the  enhancement  of. 
Snake  River  sockeye  salmon  was  issued 
on  April  13, 1992.  This  emergency  permit 
is  in  effect  pending  full  public  and 
governmental  review  of  the  application 
and  will  be  superseded  by  the  decision 


on  the  application,  or  until  July  31, 1992, 
whichever  occurs  first. 

This  application  is  for  the  trapping  of 
adult  and  juvenile  Snake  River  sockeye 
in  order  to  obtain  individuals  for  the 
purposes  of  propagating  this  species  in 
captivity  and  to  tag  juveniles.  The 
captive  broodstock  will  help  to 
perpetuate  this  species  and  provide 
supplies  of  Snake  River  sockeye  for 
future  recovery  actions.  Releasing 
tagged  juveniles  will  provide 
information  concerning  their  survival 
through  the  hydroelectric  system  and 
aid  in  the  development  of  a  recovery 
plan  for  this  species. 

Under  the  regulations  governing 
endangered  fish  and  wildlife  (50  CFR 
parts  217-222),  the  Director  may  waive 
the  30-day  comment  period  in  an 
emergency  situation  where  the  health  or 
life  of  an  endangered  animal  is 
threatened  and  no  reasonable 
alternative  is  available.  It  is  the  opinion 
of  the  NMFS  that  the  issuance  of  this 
Permit  is  essential  for  the  survival  of 
individual  fish  and  of  the  species  as  a 
whole  as  the  juvenile  sockeye  trapping 
program  is  a  crucial  activity  needed  to 
maintain  the  short-term  existence  of  the 
species  by  rapidly  increasing  the  size  of 
the  reproductive  population.  As  these 
activities  must  be  carried  out  when  the 
juvenile  sockeye  begin  their 
outmigration,  there  is  insufficient  time 
for  this  application  to  be  processed  and, 
thus,  issuance  of  an  emergency  permit  is 
necessary. 

Up  to  20  adult  Snake  River  sockeye 
salmon  [Onchorhynchus  nerka]  will  be 
captured,  measur^,  maintained, 
spawned  and  the  resulting  progeny 
reared  for  use  as  broodstock. 

Up  to  4500  juveniles  will  be  captured 
over  the  course  of  the  migration  season 
(April  1-June  15).  All  will  be  implanted 
with  PIT  tages  for  future  monitoring 
purposes.  Up  to  450  will  be  retained  and 
transferred  to  IDFG  Eagle  Hatchery  for 
the  captive  broodstock  program.  Up  to 
50  will  be  released  above  Redfish  Trap 
in  order  to  make  juvenile  collection 
efficiency  and  abundance  estimates. 

The  remaining  fish  will  be  released 
downstream  of  the  collection  site. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application, 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  room  7234,  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  action  would 
be  appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 


in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

O^ice  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  suite  7324,  Silver  Spring, 
MD  20910  (301/713-2289): 

Northwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  7600  Sand 
Point  Way,  NE.  BIN  C15700 — ^Building 
1,  Seattle,  WA  98115-0070  (206/526- 
6150);  and 

Environmental  and  Technical  Services 
Division,  National  Marine  Fisheries 
Service,  911  North  East  11th  Ave., 
room  620,  Portland,  OR  97232  (503/ 
230-5400). 

Dated:  April  13. 1992. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources. 

[FR  Doc.  92-8993  Filed  4^-16-92;  8:45  am) 
BILUNO  CODE  3S10-22-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA. 

action:  Receipt  of  application  for  permit 
(P77#57). 


Notice  is  hereby  given  that  Drs. 
William  Aron  and  Howard  Braham, 
Alaska  Fisheries  Science  Center, 
National  Marine  Mammal  Laboratory, 
7600  Sand  Point  Way,  NE,  Seattle,  WA 
98115,  have  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  for 
scientific  research  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544),  and  the  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

The  applicants  proposed  to  collect  an 
unspecified  number  of  specimen 
materials  taken  hrom  dead  individuals  of 
all  species  of  pinnipeds,  all  species  of 
cetaceans,  and  sea  otters  that  were  (a) 
directly  taken  in  fisheries  for  such 
animals  in  countries  and  situations 
where  such  taking  is  legal;  (b)  killed 
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incidental  to  fishing  or  other  operations; 
(c)  found  dead  at  sea  or  beach^;  or  (d) 
dead  of  natural  causes. 

Specimen  materials  will  be  collected 
wcvldwide  (mly  from  animals  already 
dead  and  will  be  imported  into  the 
United  States.  The  (^fective  is  to  collect 
data  and  specimen  materials  fiom  dead 
marine  mammals  to  determine  the 
biology  and  life  history  of  each  species. 
Information  of  particular  interest 
includes  age  determination,  natural  and 
fishing  related  mortality  rates, 
pregnancy  rates,  calf  production  and 
feeding  habits,  distribution,  and  causes 
contributing  to  the  incidental  take  of 
animals  in  fishing  operations  or  their 
stranding. 

Because  specimens  will  be  collected 
on  an  opportunistic  basis,  it  is  not 
possible  to  identify  the  dates  or  exact 
locations  of  where  the  proposed 
collections  will  occur.  Specimens  may 
be  taken  at  any  time  during  the  year  and 
in  all  areas  worldwide  where  pinnipeds, 
cetaceans,  and  sea  otters  are  found. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for  a 
public  hearing  on  this  application  should 
be  submitted  to  the  Assistant 
Administrate  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  room  7324,  Silver  Spring, 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  die 
Assistant  Administrator  for  Fisheries. 

All  statements  and  c^inions  contained 
in  this  application  are  summaries  of 
those  of  the  applicants  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 
Documents  submitted  in  connection 
with  the  application  are  available  for 
review  in  die  following  offices: 

By  appointment:  Permits  Division,  Office 
of  iWtected  Resources,  Natkmal 
Marine  Fisheries  Service,  NOAA,  1335 
East-West  Hwy.,  Suite  7324,  Silver 
firing,  Maryland  20910  (301/713- 
2280): 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
W.  Ocean  Kvd.,  Long  Beach, 
California  90802-4213  (310/980-4015); 
Director,  Northwest  Regkm,  National 
Marine  Fisheries  Service,  NOAA,  7600 
Sand  Point  Way,  NE  BIN  C15700, 


Seatde,  Washington  08115  (206/528- 
6150); 

Director,  Alaska  Regicm,  National 
Marine  Fisheries  Service,  NOAA, 
Federal  Bldg.,  700  W.  9th  Street, 
Juneau,  Alariia  90802  (907/560-7221); 
Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  9450 
Roger  Blvd^  St.  Petersburg,  Florida 
33702  (813/893-3141); 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  01930  (508/281-9200); 
and 

U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N. 
Fairfax  Drive,  Arlington,  Virginia 
22203  (703/358-2104). 

Dated:  April  3, 1992. 

Nancy  Foster, 

Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

Dated:  April  10. 1992. 

Richard  K.  Robinson, 

Acting  Chief,  Permit  Branch,  Office  of 
Management  Authority,  Fish  and  Wildlife 
Service. 

(FR  Doc.  92-8895  Filed  4-16-92;  8:45  am) 
WLUNQ  cooe  3S10-22-H 


COMMriTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa 
Requirements  for  Certain  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In  Hungary 

April  13. 1992. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  requirements  to  authorize  the  use  of 
a  new  visa  stamp  and  require 
manufacturcrr’s  identification. 

EFFECTIVE  DATE:  May  1, 1992. 

FOR  FimTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  oi  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11661  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Government  of  the  Republic  of 
Hungary  has  notified  the  United  States 
Government  thaL  effective  on  May  1, 
1992,  it  will  begin  issuing  a  new  visa 
stamp  to  accompany  shipments  of 
textile  products,  produced  or 


manufactured  in  Hungary  and  exported 
fi'om  Hungary  on  and  after  May  1, 1992. 
Goods  exported  finra  Hungary  during 
the  period  May  1, 1902  thr^gh  June  1, 
1992  shall  be  permitted  entry  if 
accompanied  by  either  the  old  visa  or 
the  new  visa  stamp. 

Also  effective  on  May  1, 1992,  for 
goods  produced  or  manufactured  in 
Hungary  and  exported  from  Hungary  on 
and  after  May  1, 1992,  the  complete 
name  and  address  of  a  company 
actually  involved  in  the  manufacturing 
process  of  the  textile  product  covered  by 
the  visa  shall  be  required  on  the  textile 
visa  document. 

See  49  FR  8659,  published  on  March  8, 
1984. 

Anggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Cominittm  for  the  Implementation  of  Textile 

Agreements 

April  13. 1992. 

Ckimmissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  March  5. 1984,  as  amended,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive  directs 
you  to  prohibit  entry  of  certain  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Hungary  which  were  not 
properly  visaed  by  the  Government  of  the 
Republic  of  Hungary. 

Elective  on  May  1, 1992,  you  are  directed 
to  amend  further  the  directive  dated  March  5, 
1984,  to  provide  for  the  use  of  a  new  visa 
stamp  to  accompany  shipments  of  textile 
products,  produced  or  manufactured  in 
Hungary  and  exported  horn  Hungary  on  and 
after  May  1, 1992.  Goods  produced  or 
manufactured  in  Hungary  and  exported  from 
Hungary  during  the  period  May  1. 1992 
through  June  1, 1992  shall  be  permitted  entry 
if  accompanied  by  either  the  old  or  new  visa 
stamp.  Merchandise  exported  from  Hungary 
after  June  1, 1992  which  is  not  accompanied 
by  the  new  visa  stamp  shall  be  denied  entry. 
A  facsimile  of  the  new  visa  stamp  is  enclosed 
with  this  letter. 

The  Government  of  the  Republic  of 
Hungary  has  authorized  the  following 
officials  to  issue  export  visas: 


Szerdai  Ervin 
Deputy  Director 

dr.  Vartie^  tstvanne 
fomunkatars 
Chief  of  Section 

Balia  Tamasne 
foetoado 
Chief  of  Section 

dr.  Varga  Andrasne 
fomunkatars 
Chief  of  Section 
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Also  effective  on  May  1, 1992,  for  goods 
produced  or  manufactured  in  Hungary  and 
exported  from  Hungary  on  and  after  May  1, 
19^  you  are  directed  to  require  that  the 
complete  name  and  address  of  a  company 
actually  involved  in  die  manufacturing 
process  of  the  textile  product  covered  by  the 
visa  be  provided  on  the  textile  visa 
document. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  which  includes  die  identification 
of  the  manufacturer  on  the  visa  document 
shall  be  denied  entry  and  a  new  visa  with  the 
manufacturer’s  identification  on  the  visa 
document  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 

Auggie  D.  TantOio, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 


[FR  Doc.  92-8923  Filed  4-16-92;  8:45  am) 
BILUNG  CODE  S510-0H-F 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  the 
Government  of  Malaysia  on  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products 

April  13, 1992. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  April  20, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kim-Bang  Nguyen,  International  Trade 
Specialist  Offfee  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 


quota  status  this  timit  ref^  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  td  each  Customs  port  or 
call  (202)  343-G406.  F(V  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  MPORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  March  28, 1992,  under  the  terms  of 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Agreement, 
effected  by  exchange  of  notes  dated  July 
1  and  11, 1985,  as  amended  and 
extended  by  a  Memorandum  of 
Understanding  (MOU)  dated  October  12, 
1991,  between  the  Governments  of  the 
United  States  and  Malaysia,  the  United 
States  Government  requested 
consultations  with  the  Government  of 
Malaysia  with  respect  to  robes  and 
dressing  gowns  in  Categories  350/650. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  pending  agreement  on  a 
mutually  satisfactory  solution 
concerning  Categories  350/650,  the 
Government  of  the  United  States  has 
decided  to  control  imports  during  the 
ninety-day  pieriod  which  began  on 
March  28, 1992  and  extends  dirough 
June  25, 1992  at  a  level  of  27,878  dozen. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments,  CITA,  pursuant  to  the 
agreement,  may  later  establish  a  specific 
limit  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Categories  350/650, 
produced  or  manufactured  in  Malaysia 
and  exported  during  the  prorated  period 
beginning  on  June  26, 1992  and 
extending  through  December  31, 1992,  of 
not  less  than  49,358  dozen. 

A  summary  market  statement 
concerning  Categories  350/650  follows 
this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  350/650, 
under  the  agreement  with  Malaysia,  or 
to  comment  on  domestic  production  or 
availability  of  products  included  in 
Categories  350/650,  is  invited  to  submit 
10  copies  of  such  comments  or 
information  to  Auggie  D.  Tantillo, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  ATTN:  Helen  L 
LeGrande.  The  comments  received  will 
be  considered  in  the  context  of  the 


consultations  with  the  Government  of 
Malaysia. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  diis  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC 
Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementatimi  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regartfing  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C  553(a)(1)  relating 
to  matters  which  constitute  “a  foreign 
affairs  function  of  the  United  States.” 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  350/650.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  (rf  Malaysia, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991).  Also 
see  56  FR  58369,  published  on  November 
19, 1991. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement — Malaysia 
Category  350/650— Cottoo  and  aian-niade 
fiber  robes  and  dressing  gowns 
March  1002 

Import  Situation  and  Conclusion 
U.S.  imports  of  cotton  aiul  man-made 
fiber  robes  and  dressing  gowns, 
Category  350/650,  from  Malaysia 
reached  79,652  dozen  in  1991, 49  percent 
above  the  53,548  dozen  imported  in  1990 
and  over  six  times  the  13,076  dozen 
imported  in  1989.  Malaysia  shipped  154 
dozen  to  the  U.S.  in  1988. 

The  sharp  and  substantial  increase  in 
Category  350/650  imports  from  Malaysia 
is  causing  a  real  risk  of  disruption  in  the 
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U.S.  market  for  cotton  and  man-made 
fiber  robes  and  dressing  gowns. 

U.S.  Production,  Import  Penetration,  and 
Market  Share 

U.S.  production  of  cotton  and  man¬ 
made  nber  robes  and  dressing  gowns, 
Category  350/650,  declined  from 
3.385.000  dozen  in  1987  to  2,274.000 
dozen  in  1990,  a  33  percent  decline.  This 
decline  continued  in  1991,  with 
production  falling  to  1,166,000  dozen 
during  the  January — September  1991 
period,  29  percent  below  the  1,631,000 
dozen  produced  a  year  earlier.  In 
contrast.  U.S.  imports  of  cotton  and 
man-made  fiber  robes  and  dressing 
gowns  Category  350/650,  increased  from 
1,342,000  dozen  in  1987  to  1,983,000 
dozen  in  1991,  an  increase  of  48  percent. 

The  ratio  of  imports  to  domestic 
production  doubled,  increasing  from  40 
percent  in  1987  to  84  percent  in  1990. 

This  increase  continued  in  1991,  with  the 
ratio  of  imports  to  domestic  production 
reaching  123  percent  for  the  January — 
September  1^  period.  The  domestic 
manufacturers’  share  of  the  cotton  and 
man-made  Hber  robe  and  dressing  gown 
market  fell  from  72  percent  in  1987  to  54 
percent  in  1990,  a  drop  of  18  percentage 
points.  This  decline  in  market  share 
continued  in  1991,  with  the  domestic 
manufacturers’  share  failing  to  45 
percent  for  the  January — September 
1991  period. 

Duty-Paid  Value  and  US.  Producers' Price 

Approximately  78  percent  of  Category 
350/650  imports  from  Malaysia  in  1991 
entered  the  U.S.  under  HTSUSA  number 
6208.92.0010  -  women’s  man-made  fiber 
bathrobes  and  dressing  gowns.  These 
bathrobes  and  dressing  gowns  entered 
the  U.S.  at  landed  duty-paid  values 
below  U.S.  producers’  prices  for 
comparable  bathrobes  and  dressing 
gowns. 

Committee  for  the  Implementation  of  Textile 

Agreements 

April  13. 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20,  . 
1973,  as  further  extended  on  July  31, 1991; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Agreement,  effected  by 
exchange  of  notes  dated  July  1  and  11. 1985, 
as  amended  and  extended  by  a  Memorandum 
of  Understanding  (MOU)  dated  October  12, 
1991,  between  the  Governments  of  the  United 
States  and  Malaysia;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  20, 1992,  entry 


into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  Tiber  textile  pri^ucts 
in  Categories  350/650,  produced  or 
manufactured  in  Malaysia  and  exported 
during  the  ninety-day  period  beginning  on 
March  28, 1992  and  extending  through  June 
25. 1992,  in  excess  of  27,878  dozen  *. 

Textile  products  in  Categories  350/650 
which  have  been  exported  to  the  United 
States  on  and  after  January  1, 1992  shall 
remain  subject  to  the  Group  II  limit 
established  for  the  period  January  1, 1992 
through  December  31, 1992. 

Textile  products  in  Categories  350/650 
which  have  been  exported  to  the  United 
States  prior  to  March  28. 1992  shall  not  be 
subject  to  the  ninety-day  limit  established  in 
this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  afiairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  92-8920  Filed  4-16-92;  6:45  am] 
BILUNG  CODE  SSIO-OB-f 

Adjustment  of  Import  Limits  for 
Ce^in  Cotton,  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Produced  or 
Manufactured  in  ^  Lanka 

April  10, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  April  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kim-Bang  Nguyen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6580.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  March  Z7, 1992. 


’The  current  limit  for  Categories  347/ 
348/847  is  being  reduced  for 
carryforward  used  and  the  sublimit  for 
Categories  338-S/339-S  is  being 
increased  for  special  flexibility  within 
Categories  338/339. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tarifi 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27. 1991).  Also 
see  56  FR  29232,  published  on  Jime  26, 

1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

April  10. 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  June  21, 1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  the  twelve-month  period  which  began 
on  July  1, 1991  and  extends  through  June  30, 

1992. 

Effective  on  April  10. 1992,  you  are  directed 
to  amend  further  the  directive  dated  June  21, 
1991  to  adjust  the  current  limit  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Sri  Lanka: 


Category 

Adjusted  twelve-month  limit  * 

347/348/847 . 

975,285  dozen  of  which  not 
more  than  557,395  dozen 
shall  be  in  Categories  347-T/ 
348-T/847-T  *. 

338/339 . 

991,521  dozen  of  which  not 
more  than  852,132  dozen 
shall  be  in  Categories  338-S/ 
339-S*. 

■  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  June  30, 1991. 

‘Category  347-T:  .  only  HTS  numbers 
6103.19.2015,  6103.19.4020,  6103.22.0030, 

6103.42.1020.  6103.42.1040,  6103.49.3010. 

6112.11.0050,  6113.00.0038.  6203.19.1020, 

6203.19.4020,  6203.22.3020,  6203.42.4005, 

6203.42.4010,  6203.42.4015,  6203.42.4025, 

6203.42.4035,  6203.42.4045,  6203.49.3020. 

6210.40.2035,  6211.20.1520,  6211.20.3010  and 
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6211.32.0040;  Category  348-T:  only  HTS  ntimbers 
6104.12.0030,  6104.19.2030,  6104.22.0040, 

6104.29.2034,  6104.62.2010,  6104.622025, 

6104.623022,  6112.11.0060,  6113.00.0042, 

6117.90.0042  6204.120030,  6204.19.3030, 

6204.22.3040,  620429.4034,  6204.62.3000, 

6204  62.4005,  6204.62.4010,  6204.62.4020, 

6204.62.4030,  6204.62.4040,  6204.62.4050, 

6204.69.3010,  6204.69.9010,  6210.5020%, 

6211.20.1550,  6211.206010,  6211.42.0030  and 
6217.90.0050;  Category  847-T;  only  MTS  numbers 

6103.29.2044,  6103.492017,  6103.492024, 

6104.29.2041,  6104.29.2046,  6104.69.3034, 

6104.69.3038,  6112.19.2080,  6112.19.2090, 

6117.90.0051,  6203.29.3046,  6203.49.3040, 

6203.493046,  6204.29.4041,  620429.4047, 

6204.69.3052,  6204.69.9044,  6211.20.3040, 

6211.20.6040,  6211.39.0040,  6211.49.0040  and 
6217.90.0070. 

*  Category  338-S:  only  HTS  nurubeis 
6103.22.00»,  6105.10.0010,  6105.10.0030, 

6106.90.3010,  6109.10.0027,  611020.1025, 

6110202040,  6110202065,  6110.90.0068, 

6112.11.0030  and  6114.20.0005:  Category  339-S: 
only  HTS  numbers  6104.22.0060,  ^0429.2049, 
6106.100010,  6106.100030,  6106.90.2010, 

6106.90.3010,  6109.10.0070,  611020.1030, 

6110.20.2045,  6110.20.2075,  6110.90.0070, 

6112.11.0040,  611420.0010  and  6117.90.0022. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  forei^  affairs 
exception  to  the  rulemaking  pirovisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 

Auggie  D.  TandUo, 

Chairman,  Committee  for  the  Implementatioa 
of  Textile  Agreements, 

[FR  Doc.  92-8921  Filed  4-16-82: 8:45  am]. 
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Request  for  Public  Comments  on 
Bilateral  TextUe  Consultations  with  the 
Government  of  Thailand  on  Certain 
Man-Made  Fiber  Textile  Products 

April  13, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Notice. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  March  25, 1992,  under  the  terms  of 
the  Bilateral  Textile  Agreement  of 
September  3, 1991  between  the 
Governments  of  the  United  States  and 
Thailand,  the  United  States  Government 
requested  consultations  with  the 
Government  of  Thailand  with,  respect  to 
mwi-made  fiber  bags  in  Category  669-P. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  between  the  two  governments 
during  the  ninety-day  consultation 
period,  CITA.  pursuant  to  the 
agreement,  may  later  establish  a  specific 


limit  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Category  669-4*,  produced  or 
manufactured  in  Thailand  and  exported 
during  the  prorated  period  beginning  on 
March  25, 1992  and  extending  through 
December  31. 1992  at  a  level  of  not  less 
than  2,455,375  kilograms. 

Shipments  of  Category  669-P  from 
Thailand  shall  continue  to  require  a 
Category  669  visa  until  farther  notice. 

A  summary  market  statement 
concerning  Category  669-P  follows  this 
notice. 

Anyone  wislung  to  comment  or 
provide  data  or  information  regarding, 
the  treatment  of  Category  669-4*.  under 
the  agreement  with  the  Government  of 
Thailand,  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Category  669-P.  is  invited  to 
submit  10  copies  of  such  comments  or 
information  to  Auggie  D.  Tantillo, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washinjgton,  DC  20230;  ATTN:  Helen  L 
LeCrande.  The  comments  received  will 
be  considered  in  the  context  of  the 
consultations  with  the  Government  of 
Thailand. 

Because  the  exact  timii^  of  the 
consultatioiie  is  not  yet  ccrtam, 
conunents  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC. 

Further  conunents  may  be  invited 
regarding  particular  comments  (» 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  filler 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitirte  ”a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  669-P.  Should  such  a  solution 
be  reached  tn  consultations  with  the 
Government  of  Thailand,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Regbter  notice  56  FR  60101, 
published  on  November  27, 1991). 

Auggie  D.  TantiSo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement — Thailand 

Category  669-P — Woven  Man-Made  Fiber 

Bags 

March  1992 

Import  Situation  and  Conclusion 
U.S.  imports  of  woven  man-made  fiber 
bags.  Category  660-P,  fitun  Thailand 
reac^d  2J59,102  kilograms  during  1991, 
79  percent  above  the  1,545,733  kilograms 
imported  in  1990.  Thailand  became  the 
second  largest  supplier  of  woven  man¬ 
made  fiber  bags,  accounting  for  17 
percent  of  Category  669-?  imports  in 
1991.  In  1990,  Thailand  was  ranked  third 
among  the  major  suppliers,  accoimting 
for  12  percent  of  total  imports  of  woven 
man-made  fiber  bags. 

The  sharp  and  substantial  increase  of 
Category  660-4*  imports  from  Thailand  is 
causing  a  real  risk  61  disruption  in  the 
U.S.  market  for  woven  man-made  fiber 
bags. 

Import  Penetration  and  Market  Share 
U.S.  production  of  woven  man-made 
fiber  bags.  Category  660-P.  dropped  to 
19,400,000  kilograms  in  1991, 10  percent 
below  the  1900  level  and  18  percent 
below  the  1988  level.  In  contrast  U.S. 
imports  of  woven  man-made  fiber  bags 
fiom  all  sources  reached  16,237,000 
kilograms  in  1991.  31  percent  above  the 
1990  level  and  double  the  1988  level. 

The  U.S.  producers'  share  of  the 
woven  man-made  fiber  bag  market 
dnqiped  19  percentage  points,  falling 
from  75  percent  in  1988  to  54  percent  in 
1991.  The  ratio  of  imports  to  domestic 
production  increased  from  33  percent  in 
1988  to  84  iiercent  in  1901. 

Duty-Paid  Value  and  U.S.  Producers' Price 
Approximately  95  percent  of  Category 
660-^  imports  from  'Thailand  enter  the 
U.S.  under  HTS  number  6305.31.0020 — 
sacks  and  bags  of  polyethylene  or 
polypolylene  strip  weighing  under  1 
kilogram.  These  bags  entered  the  U.S.  at 
duty-paid  landed  valves  below  U.S. 
producers'  prices  for  comparable  bags. 
(FR  Doc  92-6922  Filed  4-16-92: 8:45  am] 
WUING  COOK  3810-On-F 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List,  Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 
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action:  Additions  to  procurement  list 

simnnaiiy:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonproHt 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
eFFEcnvE  date:  May  la  1992. 
addresses:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  a  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

VOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
January  17,  24  and  February  28, 1992  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (57  FR  2081,  2894  and 
6814)  of  proposed  additions  to  the 
Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C  46-48c  and 
41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  or  services  to  the 
Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  or  services. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodities 
or  services  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner* 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities  or 
services  proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 
Pail.  Utility 

7240-00-689-3785 

7240-00-061-1163 

7240-00-060-6006 


7240-00-246-1097 

Services 

Janitorial/Custodial,  Denver  Federal  Center, 
Buildings  75, 80  (+3  adjacent  trailers],  82, 
83K.  710, 710A  and  810,  Denver,  Colorado 
Janitorial/  Custodial.  Federal  Complex,  607 
Hardesty  Street  Kansas  City,  Missouri. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts, 

Harold  G.  Fischer, 

Associate  Director  for  Facility  Operations. 
[FR  Doc.  92-6945  Filed  4-10-62;  8:45  am] 
BILUNO  CODE  M20-33-M 


Procur«m«nt  List,  Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  Proctirement  List 

summary:  This  action  adds  to  the 
Procurement  List  wet  weather  parkas  to 
be  furnished  by  a  nonprofit  agency 
employing  persons  who  are  severely 
disabled. 

EFFECTIVE  DATE:  May  18, 1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 17^  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
February  14, 1992,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  a 
notice  (57  FR  5420)  of  the  proposed 
addition  of  these  parkas  to  the 
Procurement  List  While  no  comments 
were  received  during  the  public 
comment  period,  comments  were 
received  during  the  development  phase 
of  this  proposed  addition  to  the 
Procmement  List  from  the  current 
contractor  for  this  item.  The  contractor 
noted  that  this  contract  was  its  first 
contract  with  the  Government,  although 
it  had  been  a  subcontractor  on  several 
Government  contracts  for  items  of  this 
type.  It  also  stated  that  contracts  for  two 
of  these  items  had  been  lost  of  other 
Government  procurement  programs.  The 
contractor  stated  that,  except  for  one 
other  subcontract,  it  was  totally 
dependent  on  the  contract  for  ^is  parka. 
It  also  noted  that  it  had  purchased 
special  equipment  to  make  the  parka 
and  similar  items  which  would  be 
useless  on  other  types  of  items.  In 
response  to  a  staff  inquiry  about  these 
comments,  the  contractor  indicated  that 
it  had  previously  laid  off  more  than  half 


of  its  employees  because  of  its  inability 
to  obtain  new  business. 

Because  of  the  impact  which  adding 
the  total  Government  requirement  for 
this  parka  would  have  on  this 
contractor,  which  is  a  woman-owned 
small  business,  the  Committee  decided 
to  add  only  25%  of  the  Government 
requirement  to  the  Procurement  List 
The  Committee  concluded  that  loss  of 
this  small  portion  of  the  Government 
requirement  for  the  parka  would  not 
have  a  severe  adverse  impact  on  this 
contractor.  It  would  also  not  deprive  this 
contractor  of  the  opportunity  to  use  its 
specialized  equipment  on  Government 
contracts  for  the  75%  of  the  requirement 
for  this  parka  which  remain  available 
for  competitive  bidding.  The  Committee 
also  noted  that  the  nonprofit  agency 
which  will  produce  the  parka  had 
estimated  that  production  of  the  parkas 
would  create  the  equivalent  of  eight- 
and-a-half  full-time  jobs.  Loss  of  a 
similarly  small  number  of  jobs  by  the 
current  contractor  was  not  judged  to 
cause  severe  adverse  impact  on  the 
contractor. 

The  items  which  the  contractor  noted 
as  lost  to  other  Government 
procurement  programs  were  added  to 
the  Procurement  List  when  this 
contractor  was  a  subcontractor  to  the 
firm  producing  the  items  for  the 
Government.  The  Committee  noted  that 
only  a  portion  of  the  Government’s 
requirement  for  one  of  these  items  was 
added  to  the  Procurement  List  leaving 
the  rest  of  the  requirement  available  for 
competitive  bidding.  As  a  subcontractor 
for  these  items,  this  contractor  was 
dependent  on  the  prime  contractor, 
ra^er  than  the  competitive  system,  for 
its  contracts  for  the  items.  ’The  partial 
addition  of  the  parka  to  the  Procurement 
List  will  afford  this  contractor  both 
prime  contract  and  subcontract 
opportunities  for  th^  portion  of  the 
C^vemment  requirement  still  open  for 
competitive  bidding. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  at  a  fair  market  price 
and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  'The 
major  factors  considered  for  this 
certification  were: 

1.  'The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 


Federal  Register  /  Vol.  57.  No.  75  /  Friday,  April  17,  1992  /  Notices 


13715 


other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodities 
to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  4ft-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Parka,  Wet  Weather 

8405-00-001-1547 

8405-00-001-1548 

8405-00-001-1549 

8405-00-001-1550 

8405-00-001-1551 

8405-01-053-0202 

(25%  of  the  Government's  Requirement) 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Harold  G.  Fischer, 

Associate  Director  for  Facility  Operations. 
(FR  Doc.  92-8946  Filed  4-16-92;  8:45  am] 
BILLING  CODE  6S20-33-M 


Procurement  List;  Proposed  Additions 
and  Deletion 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  additions  to  and 
deletion  from  Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonproht  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  a  commodity  previously 
furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  May  18, 1992. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMA'HON  CONTACT: 

Beverly  Milkman.  (703)  557-1145. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2]  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodities 
and  services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procxirement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 

Commodities 
Stamp,  Rubber 
7520-00-NSH-0045  thru 
7520-90-NSH-0061 

(Requirements  for  Travis  Air  Force  Base,  CA 
only) 

Nonprofit  Agency:  Pride  Industries, 
Roseville,  CA. 

Pad.  Floor  Polishing  Machine 
.  7910-01-089-9084 

7910-01-090-9827 
7910-01-090-9828 
7910-01-090-0829 
7910-01-091-8958 
7910-01-091-8959 
7910-01-091-6960 
7910-01-091-8961 
7910-01-091-6962 
7910-01-092-6502 
7910-01-092-6503 


7910-01-092-8505 

7910-01-094-0033 

7910-01-095-7831 

Nonprofit  Agency:  Beacon  Lighthouse  for 
the  Blind,  Wichita  Falls,  TX. 

Bag,  Plastic  ; 

8105-01-195-8730 
8105-01-183-9768 
8105-01-183-9769 

Nonprofit  Agency:  Wichita  Industries  and 
Services  for  the  Blind,  Wichita.  KS  at  its 
facility  in  Pittsburg,  KS. 

Necktab,  Women’s  Shirt 
8445-01-242-1009 
Nonprofit  Agency:  North  Bay 
Rehabilitation  Services,  Inc.,  San  Rafael,  CA. 
Trunk  Locker,  Barracks 
8460-00-243-3234 

(50%  of  the  Government's  Requirement) 
Nonprofit  Agency:  Mt.  Rogers  Community 
Mental  Health/Mental  Retardation  Services 
Board,  Wytheville,  VA. 

Services 

Grounds  Maintenance 

FDA  Animal  Research  Facility  (MOD  I). 

8301  Muirkiric  Road 
Laurel.  Maryland 

Nonprofit  Agency:  Melwood  Horticultural 
Training  Center,  Upper  Marlboro,  MD. 

janitorial/Custodial 
Old  Post  Office  Building 
Washington,  DC 

Nonprofit  Agency:  Davis  Memorial 
Goodwill  Industries,  Washington,  DC. 
janitorial/Custodial 
IRS  Service  Center 
11630  Caroline  Road 
Philadelphia,  Pennsylvania 
Nonprofit  Agency:  ACR.  Industries,  Inc., 
Exton.  Pennsylvania. 

Microfilm  Reproduction 
Mare  Island  Naval  Shipyard 
Vallejo,  California 

Nonprofit  Agency:  V-Bar  Enterprises,  Inc., 
Suisan  City,  CA. 

Deletion 

It  is  proposed  to  delete  the  following 
commi^ity  horn  the  Procurement  List: 

Vise,  Multiposition 
5120-00-991-1907 
Harold  G.  Fischer, 

Associate  Director  for  Facility  Operations. 
[FR  Doc.  92-0082  Filed  4-16-02;  8:45  am] 
BILLINQ  CODE  SS20-33-M 


COMMODITY  FUTURES  TRADING 
COMMISSION  ' 

Chicago  MarcantilB  Exchange 
PropcMBd  Futurea  and  Opti^ 
Contracta 

agency:  Commodity  Futures  Trading 
-  Commission. 
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action:  Notice  of  availability  of  tbe 
terms  and  conditions  of  propoeed 
commodity  futures  and  option  contracts. 

SUMMARY:  The  Cbica^  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  Goldman  Sachs  Commodity 
Index  futures  and  options  on  those 
futures.  Tbe  Otrector  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  tbe  proposal  for  comment 
is  tn  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  May  18, 1992.  , 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Tredbig  Comnnskm,  2033  fC 
Street  NW.,  Washington,  pC  20561. 
Reference  should  be  made  to  the 
Goldman  Sachs  Commodity  Index 
futures  and  options  on  those  futures. 

FOR  FURTHER  INFORMATION  CONTACT. 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commoihty  Futures  Trading 
CommiesioR,  2033  K  Street  NW., 
Washington,  DC  20581,  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  terms  and  conditions  of  the 
proposed  contra^  be  available  lor 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futiires  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20981.  Copies  the 
terms  acd  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at (202)  254-6314. 

Other  mrterials  submitted  by  the 
CME  in  support  of  the  applicatkm  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission’s  regulations 
thereunder  (17  CFR  part  145  (198^), 
except  to  the  extent  they  ure  eiUitl^  to 
conHdential  treatment  us  set  forth  m  17 
CFR 145  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  fo  the 
FOl,  Mvacy  uad  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission’s 
headquarters  in  Accordance  with  17  CFR 
145.7  and  U&A. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  And  oonditions  of  the  proposed 
contract,  or  with  respect  to  other 


materials  submitled  by  the  CME  in 
support  of  the  application,  aboidd  send 
such  comments  to  Jean  A.  Webb, 
Secretary.  Conunodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  OC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  April  13. 
1992. 

Gerald  Gay. 

Director. 

[FRDoc.  92-8896 Filed  4-15-92;  8;45  am| 
BILUNC  COOE  USI-et-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Sectron 
Devices;  AdvieoryCoRmdttee  Meeting 

SUMMARY:  Woridng  Group  C  (Mainly 
Opto-Electroiiios)  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  aieeting. 
DATES:  The  meeting  will  be  held  at  0630. 
Wednesday  and  ‘Thursday,  29-30  Apffi 
1992. 

ADDRESSES:  The  meeting  will  be  held  at 
Center  lor  Ni^  Vision  Laboratory. 

Looft  Conference  Ro<Mn,  Building  305. 
Fort  Belvoir,  VA. 

FOR  FURTHER  RIFORMATION  CONTACT. 

Gerald  Weiss,  AGED  Secretariat,  2011 
Crystal  Drive.  Suite  907,  Arimgton. 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  ^  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Profects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  whidi  ffie 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opt-electronic  device 
area  includes  sudi  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  w81  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463,  as  amended,  (5 
U.S.C.  App.  II  10(d)  (1968)),  it  has  been 
determined  that  this  Advbory<koap 
meeting  concerns  matters  liuted  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  wiU  be  closed 
to  the  public. 


Dated:  April  14. 1992. 

L.  M.  Bynum, 

Alternate  OSD  Federaf  Register  Liaison 
Officer,  Deportment  of  Defense. 

|FR  Doc.  92-8828  Filed  4-16-02;  8:45  am| 

BILLING  CODE  M10-01-M 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  C  (Mainly 
Opto-Electronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at  0830. 
Wednesday  and  Thursday,  13-14  May 
1992. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive, 
Arlington.  VA. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Gerald  Weiss,  AGED  Secretariat,  2011 
Crystal  Drive,  Suite  307,  Arlington. 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  Hie 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretaiy  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  researdi  and 
development  programs  which  the 
Militai^  Departments  propose  to  initiate 
with  mdustry.,  universities  or  m  then- 
laboratories.  This  opto-clectronic  -device 
area  includes  such  programs  as  imaging 
device,  infrared^detectors  and  lasers. 
The  review  will  include  details  of 
clasnfied  defense  programs  throughout 
In  acowdaoce  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  U  K](d)  (1988)),  it  has  been 
determined  that  tiiis  Advisory  Grovq^ 
meeting  coimerns  matters  listed  in  5 
U.S.C.  552!b(c}(l)  (1986),  and  that 
accordingly,  this  meeting  will  be  -closed 
to  the  pubUc. 

Dated:  April  14, 199S.  > 

L.M.  BynuBL 

AltemoteOSO Federal  Register  Liaison 
Officer,  Departmeitt  ef Defease. 

|FR  Doc.  92-IB29  Filed  4-M-92;  6:45  am] 
BILUNG  CODE  SSIC  Bl -M 
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Standards  of  Conduct  Working  Group 
of  the  DoD  Advisory  Panel  on 
Streamlining  and  Codifying  Acquisition 
Laws,  Section  800  of  Public  Law  101- 
510 

agency:  Defense  Systems  Management 
College,  DoD 

ACTION:  Request  for  public  comment. 

summary:  The  Standards  of  Conduct 
Working  Group  of  the  DoD  Advisory 
Panel  is  reviewing  the  following  laws 
relating  to  the  false  claims,  procurement 
integrity,  and  acquisition  rule  making: 

31  U.S.C  3729  et  s.eq.  False  Claims  Act,  its 
qui  tarn  provisions,  and  acquisition  fraud 
statutes  generally,  in  context  of  the  buyer- 
seller  relationship; 

41  U.S.C.  423,  procurement  integrity,  and 
certain  other  related  statutes;  and 
Acquisition  rule  making. 

Request  comments  and  suggestions 
related  to  False  Claims  in  the  following 
areas: 

— ^The  relationship  between  the  False 
Claims  Act  (FCA)  and  the  Contracts 
Disputes  Act  (CDA). 

The  FCA  and  the  DoD  Volunteer 
Disclosure  Program. 

— ^The  CDA  process  when  fraud  is 
suspected. 

— Whether  Boards  of  Contract  Appeals 
(BCAs)  should  be  authorized  by 
statute  to  accept  references  of 
acquisition  issues  from  Federal 
Courts? 

— ^The  extent  to  which  it  is  desirable  to 
place  acquisition  related  qui  tarn 
actions  under  seal? 

— Whether  and/or  to  what  extent 
government  acquisition  personnel 
may  act  as  relators? 

— FCA  penalties  when  cost,  billing  or 
other  repetitive  acquisition  practices 
are  challenged. 

— ^The  relators’  share  of  the  FCA 
penalties  when  the  relator  was 
involved? 

Request  comments  and  suggestions 
concerning  procurement  integrity  in  the 
following  areas: 

— Employment  discussions. 

— Gratuities. 

— Proprietary  and  source  selection 
information. 

— ‘Revolving  door’  provisions. 

— Certification  requirements. 

Request  comments  and  suggestions 
relating  to  the  acquisition  rule  making 
process  in  the  following  areas: 

— ^The  relationship  between  the  DoD, 
OFPP,  and  other  federal  agencies  in 
terms  of  changes  to  the  Federal 
Acquisition  Regulation  (FAR). 

— ^The  process  currently  followed  in 
changing  the  FAR. 

— Factors  which  inhibit  or  delay  the 
FAR  change  process. 


The  Work  Group  also  solicits 
suggestions  concerning  other  laws 
directly  related  to  standards  of  conduct. 

Individuals  and  organizations  wishing 
to  provide  information  to  the  Working 
Group  are  encouraged  to  contact  Mr. 
Robert  D.  Wallick,  Steptoe  and  Johnson, 
1330  Connecticut  Ave.,  NW., 
Washington,  DC  20036.  (202)  429-8111. 

Dated:  April  14. 1992. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  92-8931  Filed  4-16-92;  8:45  am] 
BIU.INO  CODE  3S10-41-M 


Office  of  the  Secretary  of  Defense 

OoD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

DATES:  The  meeting  will  be  held  at  0900, 
Thursday,  30  April  1992. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  suite 
307,  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Warner  Kramer,  AGED  Secretariat,  2011 
Crystal  Drive,  suite  307,  Arlington,  VA 
22202. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463,  as  amended,  (5 
U.S.C.  app.  II  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 


Dated:  April  14, 1992. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  92-8928  Filed  4-16-92;  8:45  am) 
BILLIWa  CODE  M10-01-M 


DOD  Advisory  Group  on  Electron 
Devices;  Notice  of  Advisory 
Committee  Meeting 

summary:  Working  Group  A 
(Microwave  Devices)  of  the  DoD 
Advisory  Group  on  Qectron  Devices 
(AGED)  announces  a  closed  session 
meeting. 

dates:  'The  meeting  will  be  held  at  1800, 
Wednesday,  13  May  1992. 

ADDRESS:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Monterey,  Oak  Tree 
Room,  Monterey,  CA. 

FOR  FURTHER  INFORMATION  CONTACT. 
Walter  Gelnovatch,  AGED  Secretariat, 
2011  Crystal  Drive,  suite  307,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  'The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  elective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  unversities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L  92-463,  as  amended,  (5  U.S.C. 
app.  II  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  April  14, 1992. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  92-8927  Filed  4-16-92;  8:45  am] 
BILLING  CODE  M10-O1-M 
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DOO  Advisoqr  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

SUMMANV:  Hie  DoD  Advisory  Cronp  on 

Electron  Devioet  (AGED)  announces  a 

closed  sessioB  neetiiig. 

dates:  The  meeting  will  be  held  at  0900. 

Tuesday,  19  May  1992. 

addresses:  The  meeting  will  be  held  at 

Palisades  Institute  for  Researdi 

Services,  Inc.,  2011  Crystal  Drive.  One 

Crystal  paric.  suite  307,  Aldington. 

Virginia. 

FOR  FURTHER  INFORMATION  CONTACT; 

Becky  Terry.  AGED  Secretariat,  2011 
Crystal  Drive.  One  Crystal  Park,  suite 
307,  Arlington.  Virginia  22202. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  die  Advisory  Group  is  to 
provide  the  Undersecretary  of  Defense 
for  Aoqtttsitkm.  the  Director,  Defense 
Advaaced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  affective  research  and 
development  in-ograms  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  reaeardi  and  development 
programs  which  die  Military 
Depaitraents  propose  to  initiate  widi 
indu^ry,  suiiversities  ar  in  their 
laboratoiiee.  The  agenda  for  this 
meeting  wfll  include  programs  on 
Radiation  HanSened  Devices. 
Microwave  Hibes,  IXqiUys  and  Lasers. 
The  review  wdl  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  82-463,  as  amended,  (5 
U.S.C.  App.  11 10(dj  (1988)},  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  S 
U.S.C.  552lHc)(l)  (1988),  and  that 
accordingly,  Ais  meeting  will  be  closed 
to  the  public. 

Dated:  April  M.  1992. 

L.M.  Bynwa. 

Alternate  €}SD Federal  Register,  Liaison 
Officer.  Deportment  of  Defense. 

(FR  Doc.  92-8930  Filed  4-1*^  8:45  an) 
BIUJNQ  CODE  MIO-01-tt 


DOD  Advisofy  Panal  on  Streamlining 
and  Codifying  Acquisifion  Laws 

AQENCV:  Defense  Systems  Management 
College. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Open  to  the  public  on  May 
18. 1992.  starting  at  8:30  a.m.  at  the 
Defense  Systems  Management  College 
in  Buildti^  1*84  on  Fort  Mvoir,  VA.  The 
panel  will  hear  presentatKms  and 
recommendations  by  the  ta^  force  on 
its  review  of  the  lower  priority  laws,  and 


by  the  various  panel  working  grocps  on 
the  statutes  they  have  reviewed  to  ch^te. 

Far  further  information  contact  Major 
Jean  Kopala  at  (763)  355-2665. 

Dated:  April  14. 1992. 

Linda  MByauni. 

A  kemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  92-8932  Filed  4-18-92;  8.45  am) 
nuJMG  CODE  aaio-oi-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Amend  a  record 
system 

AGENCY:  Defense  Logistics  Agency,  DOD 
action:  Amende  record  system. 

SUMMARY:  The  Defense  Logistics 
Agency  proposes  to  amend  one  existing 
system  of  records  to  its  inventory  of 
systems  of  reoords  notices  subject  to  the 
Privacy  Act  of  1974  <5  U.SC.  552a),  as 
amended. 

DATES;  The  fMx^sed  action  will  be 
effective  without  further  notice  on  May 
18, 1992,  unless  comments  are  received 
which  would  result  in  a  contrary 
determin^ion. 

ADDRESSES:  Defense  Logistics  Agency, 
DLA-XAM,  Cameron  Station. 
Alexandria,  VA  22304-6100. 

FOR  FURTHER  mFOraSATION  CONTACT: 

Ms.  Susan  Salus  at  (202)  274-6234  or 
DSN  284-6234. 

SUPPLEMENTARY  INFORMATION:  The 

complete  inventory  of  Defense  Logistics 
Agency  record  system  noticea  subject  to 
the  Privacy  Act  of  1974,  as  amended, 
have  been  puUtshed  in  the  Federal 
Register  as  follows: 

50  FR  22897,  fkiiay  29. 1965  (DOD  Compilation, 
changes  foHoi^ 

50  FR  51886  Dec.  20. 1985  „ 

51  FR  27443.  )ul.  31. 1986 

51  FR  30104.  Aug.  22. 1986 

52  FR  35304.  Sep.  18. 1987 

52  FR  37495.  Oct.  7. 1967 

53  FR  04442.  Feb.  W.  1988 
53  FR  09965.  S4ar  .  28, 1988 
53  FR  21511.  b«-6. 1988 
53  FR  26105.  fui.  11. 3988 
53  FR  32091.  Aug.  23. 1988 
53  FR  39129,  Oct.  5, 1988 
S3  FR  44937.  Nov.  7. 1988 

53  FR  48708, 060.2.1988 

54  FR  11997.  Mar.  23. 1989 

55  FR  21918.  May  90, 1990  (DLA  Address 
Directory^ 

55  FR  32284.  Aug.  8, 1990 
55  FR  340S0,  Ai^21. 1990 
55  FR  427SS.  OcL  23. 1900  ’ 

55  FR  S3176  Dec.  27. 3990 

56  FR  5606.  Feb.  13, 1991 
56  FR  8987.  Mar.  4. 1991 
56  FR  11207,  Mar.  IS,  1991 
56  FR  19638.  Apr.  30. 1891 
56  FR  35852.  (ul.  29. 1991 


56  FR  52037.  OcL  17.  1991 
56  FR  55910.  OcL  36  1891 
56  FR  56065.  Oct.  31. 1991 
56fR  «245.  Dec.  16, 1991 

The  specific  change  to  the  record 
system  being  amended  is  set  forth 
below.  Hits  notice  is  not  within  the 
purview  of  subsection  (r)  of  the  ftivacy 
Act  of  1974,  as  amended  (5  U.SXI  5S2a). 
which  requires  the  submission  of  an 
altered  system  report. 

Dated:  April  14. 1992. 

L.  M.  Byaua. 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 

S322.01  DMDC 

SYSTEM  NAME: 

DOD  Job  Opportunity  Bank  Service 
(March  4. 1991.  56  FR  8987) 

CHANGE: 

SYSTEM -NAME: 

Delete  entry  and  replace  with 
"Defense  Outreadh  Referral  System 
(DORS)". 

[FR  Doc.  92-8925  Filed  04-16-92;  8:45  am] 
BILLING  CODE  SSIO-OI-F 


DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  M.t33A,  •4.1338,84.1330,  and 
•4.133E] 

National  Ifiatltute  on  Disability  imd 
Rehabilitation  Research  Notice  Inviting 
Applications  for  New  Awards  Under 
Certain  Programs  for  Fiscdl  Year  1992 

Notice  to  ApplicaOts:  Ibis  notice  is  a 
comi^te  application  package.  The 
notice  contains  information,  application 
forms,  and  instructions  needed  to  apply 
for  a  grant  under  these  competitions. 

The  final  priorities  for  the  programs 
included  in  this  consolidated  application 
package  are  pubUdied  in  this  issue  of 
the  fi^erd  Segwtec.  This  consolidated 
application  package  includes  the  closing 
dates,  estimated  fonding,  and 
application  forms  necessary  to  apply  lor 
awards  under  any  of  these  programs. 
Potential  applicants  should  consult  the 
statement  of  the  ifinal  priorities 
published  in  this  Issue  1o  ascertain  the 
substantive  requhements  for  their 
appltcaticms. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Dejiartment  of 
Educatioa  to  make  awards  in  any  of 
these  categories,  or  to  any  specrtic 
number  of  awards  ar  funding  levels, 
unless  otherwise  epecafied  in  statute. 

Applicable  Regulations:  The 
Education  Oepartmeid  General 
Administrative  Regafotkms  (EDGAR),  34 
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CFR  parte  74^  75. 77, 80,  SI.  82;  85,  and 
86;  and  tbe  fottowing  program 
regulations: 

Research  and  Demonstration  Program 
(CFDA  No.  M.193A)  34  CFR  parts  350 
and  351. 


Rehabilitation  Research  and  Traming 
Centers  (CFDA  No.  84.13ffi>  34  CFR 
parts  350  and  352. 

Knowledge  Dissemination  and 
Utilization  Program  (CFDA  No.  84.133D) 
34  CFR  parts  350  and  355. 


RehabiKtation  Engineering  Centers 
Program  (CFDA  No.  84.133EI  34  CFR 
parts  350  and  353. 


Appmcation  Notices  for  Fiscal  Year  1992  Research  and  Demonstration  Program  CFDA  No.  84.133A 


Funding  priority 


Parenting  with  a  disability. — . . . . . . . . 

Braille  Rteracy . . . . . . . . . . . 

Rehabilitation  of  wsuaHy  impaired  older  persons . . . 

Supported  employment  for  persorts  with  severe  physical  disabilities . . . . . . . 

Improving  the  functional  utiUty  o<  robotics  through  enhanced  sensory  feedbach . . . . . 

Demonstration  of  comprehensive  rehabilitation  services  programs  for  individuais  with  traumatic  brain 
injury  fTBf). 

Vocational  education  tor  persons  with  traumsiic  brain  injury . . . . . . 

Vocational  education  models  tor  students  with  sensory  disabilities. _ _ _ _ .... 

Preparing  young  persons  with  deafness  to  make  opliinal  use  of  interpreter  services . 

Case  management  of  secondary  complications  and  cfisabitities  resulting  from  cfiabetes . 


Deadline  for 
transmittal  of 
applications 


June  1, 1992. 
June  1.  1992. 
June  1, 1992. 
June  1, 1992. 
June  1, 1992. 
June  1. 1992. 

June  1. 1992. 
June  1. 1992. 
June  1, 1992. 
June  1, 1992. 


Estimatetf 
No.  of 


Estimated 
size  of 
awarda  (per 
year) 


$150,000 

125,000 

150,000 

150,000 

175,000 

295,000 

125,000 

125,000 

125,000 

125,000 


Pmitet 

period 

(hioniia) 


Purpose 

Research  and  Demonstration  Projects 
support  research  and  demonstrations  in 
sin^e  project  areas  on  problems 
encountered  by  individuals  with 
disabilittes  in  their  daily  activities. 

These  projects  may  conduct  research  on 
rehabilitation  techniques  and  services, 
including  analysis  of  medical,  industrial, 
vocational,  social,  psychiatric, 
psychological,  recreational,  economic, 
and  other  factOTS  to  improve  the 
rehabilitation  of  individuals  with 
disabilities. 

Selection  Criteria 

The  Secretary  uses  the  foUow'ing 
selection  criteria  to  evaluate 
applications  under  this  program: 

(a)  Potential  Impact  of  Outcomes: 

Importance  of  Program  (Weight  3U)).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree - 

(1)  The  proposed  activity  relates  to 
the  announced  priority; 

(2)  The  research  is  likely  to  produce 
new  and  useful  information  (research 
activities  only); 

(3)  The  need  and  target  population  are 
adequately  defined; 

(4)  The  outcomes  are  likely  to  beneHt 
the  defined  target  populatiott; 

(5)  The  training  needs  are  clearly 
defined  (training  activities  only); 

(6)  The  training  methods  and 
developed  subject  matter  are  likely  to 
meet  the  defined  need  (training 
activities  only);  and 

(7)  The  need  for  information  exists 
(utilization  activities  only). 

(b)  Potential  Impact  of  Outcomes: 
Dissemination/Utilization  (Weight  3.0). 


Tbe  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  research  results  are  likely  to 
become  available  to  others  working  in 
the  field  (research  activities  only); 

(2)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined; 

(3)  The  training  methods  and  content 
are  to  be  packaged  for  dissemination 
and  use  by  others  (training  activities 
only):  and 

(4)  The  utilization  approach  is  likely 
to  address  the  defined  need  (atilization 
activities  only). 

(c)  Probability  of  Achieving  Proposed 
Outcomes;  Program /Project  Design 
(Weight  5,0).  The  Secretary  reviews 
each  application  to  determine  to  what 
degree — 

(1)  The  objectives  of  the  projectfs)  are 
clearly  stated; 

(2)  The  hypothesis  is  sound  and  based 
on  evidence  (research  activities  only); 

(3)  The  project  design/methodology  is 
likely  to  achieve  the  objectives; 

(4)  The  measurement  methodology 
and  analysis  is  sound  (research  and 
development/ demonstration,  activities 
only); 

(5)  The  conceptual  model  (if  used]  is 
sound  (development/ demonstration 
activities  only); 

(6)  The  sample  populations  are  correct 
and  significant  (research  antf 
devdopraent/demonstration  activities 
only); 

(7)  The  human  subjects  are 
sufficiently  protected  (research  and 
development/demonetration  activities 
only); 


(8)  The  device(s)  or  model  system  is  to 
be  developed  in  an  appropriate 
environment; 

(9)  The  training  content  is 
comprehensive  and  at  an  appropriate 
level  (training  activities  only); 

(10)  The  training  methods  are  likely  to 
be  effective  (training  activities  only); 

(11)  The  new  materials  (if  developed) 
are  Hkely  to  be  of  high  quality  and 
uniqueness  (training  activities  only); 

(12)  The  target  populations  are  linked 
to  the  project  (utilization  activities  only); 
and 

(13)  The  format  of  the  dissemination 
medium  is  the  best  to  achieve  die 
desired  result  (utilization  activities 
only). 

(d)  Probability  of  Achieving  Proposed 
Outcomes:  Key  Personnel  (Weight  4i)). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training 
and/or  experience  and  demonstrate 
appropriate  potential  to  conduct  the 
proposed  research,  demonstration, 
training,  development,  or  dissemination 
activity; 

(2)  The  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  and/or  methods; 

(3)  All  required  disciplines  are 
effectively  covered: 

(4)  Commitments  of  staff  time  are 
adequate  for  the  project;  and 

(5)  The  applicant  is  likely,  as  part  of 
its  nondiscrimmatory  employment 
practices,  to  encourage  applications  for 
employment  from  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented,  such  as — 
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(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(e)  Probability  of  Achieving  Proposed 
Outcomes:  Evaluation  Plan  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  There  is  a  mechanism  to  evaluate 
plans,  progress  and  results; 

(2)  liie  evaluation  methods  and 
objectives  are  likely  to  produce  data 
that  are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

(f)  Program/Project  Management: 
Plan  of  Operation  (Weight  2.0).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  insures  proper  and 
efficient  administration  of  the  project(s); 


(2)  The  applicant's  planned  use  of  its 
resources  and  personnel  is  likely  to 
achieve  each  objective; 

(3)  Collaboration  between  institutions, 
if  proposed,  is  likely  to  be  elective;  and 

(4)  There  is  a  clear  description  of  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  underrepresented,  such 

as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(g)  Program/Project  Management: 
Adequacy  of  Resources  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  planned  for  use  are 
adequate; 

(2)  The  equipment  and  supplies 
planned  for  use  are  adequate;  and 


(3)  The  commitment  of  the  applicant 
to  provide  administrative  support  and 
adequate  facilities  is  evident 

(h)  Program/Project  Management: 
Budget  and  Cost  Effectiveness  (Weight 
1.0).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  budget  for  the  project(s)  is 
adequate  to  support  the  activities; 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the 
project(s);  and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
public  and  private  nonprofit  and  for- 
profit  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

Program  Authority:  29  U.S.C.  761a  and  762. 


Application  Notices  for  Fiscal  Year  1992  Rehabilitation  Research  and  Training  Centers,  CFDA  No.  84.1 33B 


Funding  priority 

Deadline  for 
transmittal  of 
applications 

Estimated 
no.  of 
awards 

Estimated 
size  of 
awards  (per 
year) 

Project 

period 

(months) 

June  16. 1992 . 

1 

$500,000 

6( 

Jurte  16,  1992 . 

1 

500,000 

500,000 

61 

June  16^  1992 . 

1 

61 

Purpose: 

Rehabilitation  Research  and  Training 
Centers  conduct  coordinated  and 
advanced  programs  of  rehabilitation 
research,  provide  training — including 
undergraduate,  graduate,  and  in-service 
training — to  research  and  other 
rehabilitation  personnel,  and  assist 
individuals  to  more  effectively  provide 
rehabilitation  services.  Each  RTC  must 
collaborate  with  institutions  of  higher 
education. 

Selection  Criteria: 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  under  this  program. 

(a)  Relevance  and  importance  of  the 
research  program 

(20  points).  The  Secretary  reviews 
each  application  to  determine  to  what 
degree — 

(1)  The  proposed  activities  are 
responsive  to  a  priority  established  by 
the  Secretary  and  address  a  significant 
need  of  a  disabled  target  population  and 
rehabilitation  service  providers; 

(2)  The  overall  research  program  of 
the  Center  includes  appropriate 
interdisciplinary  and  collaborative 


research  activities,  is  likely  to  lead  to 
new  and  useful  knowledge  in  the 
priority  area,  and  is  likely  to  become  a 
nationally  recognized  source  of 
scientific  knowledge;  and 

(3)  The  applicant  demonstrates  that 
all  component  activities  of  the  Center 
are  related  to  the  overall  objective  of  the 
Center,  and  will  build  upon  and 
complement  each  other  to  enhance  the 
likelihood  of  solving  signiHcant 
rehabilitation  problems. 

(b)  Quality  of  the  research  design 

(35  points).  The  Secretary  reviews 
each  application  to  determine  to  what 
degree — 

(1)  The  applicant  proposes  a 
comprehensive  research  program  for  the 
entire  project  period,  including  at  least 
three  interrelated  research  projects; 

(2)  The  research  design  and 
methodology  of  each  proposed  activity 
are  meritorious  in  that — 

(i)  The  literature  review  is  appropriate 
and  indicates  familiarity  with  current 
research  in  the  field; 

(ii)  The  research  hypotheses  are 
important  and  scientiHcally  relevant; 

(iii)  The  sample  populations  are 
appropriate  and  significant; 


(iv)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective; 

(v)  The  data  analysis  methods  are 
appropriate;  and 

(vi)  The  applicant  assures  that  human 
subjects,  animals,  and  the  environment 
are  adequately  protected;  and 

(3)  The  application  discusses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfy  future  reseach,  including 
generation  of  new  hypotheses  where 
applicable. 

(c)  Quality  of  the  training  and 
dissemination  program 

(25  points).  The  Secretary  reviews 
each  application  to  determine  the  degree 
to  which — 

(1)  The  proposed  plan  for  training  and 
dissemination  provides  evidence  that 
research  results  will  be  effectively 
disseminated  and  utilized  based  on  the 
identiHcation  of  appropriate  and 
accessible  target  groups;  the  proposed 
training  material  and  methods  are 
appropriate;  the  proposed  activities  are 
relevant  to  the  regional  and  national 
needs  of  the  rehabilitation  field;  and  the 
training  materials  and  dissemination 
packages  will  be  developed  in  alternate 
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media  that  are  usable  by  people  with 
various  types  of  disabilities. 

(2)  The  proi>08ed  plan  for  training  and 
dissemination  provides  for — 

(i)  Advanced  training  in  rehabilitation 
research; 

(ii>  Training  rehabilitation  service 
personnel  and  other  appropriate 
individuals  to  improve  practitioner  skills 
based  on  new  knowledge  derived  from 
research; 

ftii)  Training  padtages  that  make 
research  results  available  to  service 
providers,  researchers,  educators, 
disabled  individuals,  parents,  and 
others; 

(iv)  Technical  assistance  or 
consultation  that  is  responsive  to  the 
concerns  ol  service  provides  and 
consumers;  and 

(v)  Disaeminatiott  of  research  findings 
through  pubtieatkm  in  proSesnona) 
journals,  textbooks,  and  consumer  and 
other  publications,  and  through  other 
appropriate  media  such  as  sudiovisoal 
materials,  and  telecommunications. 

(df  QuoHty  of  the  OFgaRuotion  and 
management 

{2&point8j.  The  Secretary  reviews 
each  application  to  determine  the  degree 
to  which — 


(1)  The  staffing  {dan  for  the  Center 
provides  evidence  that  tiw  project 
director,  research  directoTr  training 
director,  principal  hivestigators,  and 
other  persoimel  have  appropriate 
training  and  experience  in  discipdines 
required  to  conduct  the  proposed 
activities;  the  commltineiti  of  staff  time 
is  adequate  to  conduct  all  proposed 
activities;  and  the  Center,  as  part  of  its 
nondiscriminatory  mnployment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  witiunit 
regard  to  race,  colw,  national  origiii, 
gender,  age,  or  handicapping  conditions; 

(2)  The  budgets  for  the  Center  and  for 
each  component  proiect  core  reasonable, 
adequate,  and  cost-effSective  for  the 
proposed  activities; 

(3)  The  facilities,  equipment,  and  c^ber 
resources  are  adequate  and  are 
appropriately  accessible  to  persons  with 
disabilities; 

(4)  The  plan  of  operations  is  adequate 
to  acconqjlish  the  Center’s  objectives 
and  to  ensure  proper  and  efficient 
management  of  the  Center. 

(5)  The  proposed  relationships  with 
Federal,  State,  and  loeri  rehabilitation 
service  providers  and  consumer 
organizations  are  Idteljr  to  ensure  that 
the  Center  program  is  relevant  and 


applicable  to  the  needs  of  consumers 
and  service  providere; 

(6)  The  paet  performance  and 
accomphshaMstts  ef  the  appficant 
indicate  a»  abitify  tocomirfete 
successfully  die  proposed  scope  of 
work; 

(7)  The  appfication  demonstrates 
appropriate  commitment  and  support  by 
t^  host  institution  and  opportunities  for 
interdisciplinary  activities  and 
collaboration  with  other  institutions; 
and 

(8)  The  plan  for  evaluation  of  the 
Center  provides  for  an  annual 
assessment  of  the  outcomes  of  die 
research,  the  impact  of  the  training  and 
dissemination  activities  on  tim  target 
populations,  and  tiie  extent  to  which  the 
overall  objectives  have  been 
accompHshed. 

Eligible  Applicants:  Institutions  of 
higher  educatimr  and  pnbhc  or  private 
agencies  and  organizations,  induding 
Indian  tribes  and  tribal  organizations, 
are  eligible  to  apply  for  awards  under 
this  program. 

Prognm  Authority:  2UU.S.C  762. 


Appucation  Notices  for  Fiscal  Year  1992  Knowledge  Disseminatioh  and  Utilization  Projects  CFDA  No.  84.t33D 


Esritiated 

,  Proiaa 

Funding  pnonty 

Deadline  for  transmittal  of  applications 

f  Estknatiad  No.  of  awards 

(pwyaar) 

petlotf 

pnontw) 

Regional  Information  Exchanges— Regions 
IV,  VII.  VIII  and  X. 

June  1. 1992 . . . 

Ona  par  Region  in  Regions  IV,  VIT,  VW,  and- 
:  X 

:  9200,000 

38 

Purpose  of  their  applications  to  each  State  Eligible  Applicants:  Parties  eligible  to 

The  Knowledge  Dissemination  and  Vocational  Rehabilitation  i^ency  and  apply  for  ^ ants  under  this  are 

Utilization  Program  is  designed  to  Rehabilitation  Agency  for  the  Kmd  public  and  pnvate  nonprofit  and  fot- 

support  activities  that  will  ensure  that  within  the  Region  for  which  they  are  profit  agencies  and  orgen^tiona, 

rehabilitation  knoudedge  generated  from  applying.  including  inatitutiona  of  hi^ier 

projects  and  centers  funded  by  the  Selection  Qitoria:  education  and  Indian  tribes  and  tribal 

Institute-  and  otiicr  sources  is  fully  organizatiosis.  Appficatfoirs  will  be 

utilized  to  improve  the  lives  of  To  evaluate  applications  under  this  accepted  fot  Department  of  Education 

individuals  with  chsabilrties.  program,  the  Secretary  uses  the  same  Regions  IV.  VII,  VBI,  and  X, 

Organization*  applying  under  the  '  selection  crite^  aa  those  pul^shed  Program  Authority:  29  U.S.C.  761(a).  762(a|, 

priority  for  Regional  Inf<»mation  above  under  the  Research  and  762(b)(5). 

Exchange  programs  most  submit  copies  Demonstration  Program,  84.133A. 


Appucatioh  Notices  for  Fiscal  Year  1992  Rchabhjtatkjw  Engineering  Centers  CFDA  Na  84.133E 
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Purpose 

Rehabilitation  Engineering  Centers 
(REC)  conduct  coor^ated  programs  of 
advanced  research  of  an  engineering  or 
technological  nature,  in  order  to  develop 
and  test  new  engineering  soluticHis  to 
problems  of  disability,  to  develop 
systems  for  the  exchange  of  technical 
and  engineering  information  and  to 
improve  the  distribution  of  technological 
devices  and  equipment  to  individuals 
with  disabilities.  Each  REC  must  be 
located  in  a  clinical  rehabilitation 
setting  and  is  encouraged  to  collaborate 
with  institutions  of  hi^er  education. 

Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  under  this  program. 

(a)  Relevance  and  importance  of  the 
research  program 

(25  points).  The  Secretary  reviews 
each  application  to  determine  to  what 
degree — 

(1)  The  proposed  activities  are 
responsive  to  a  priority  established  by 
the  Secretary  and  address  a  significant 
need  of  a  disabled  target  population  and 
rehabilitation  service  providers; 

(2)  The  overall  research  program  of 
the  Center  includes  appropriate 
interdisciplinary  and  collaborative 
research  activities,  is  likely  to  lead  to 
new  and  useful  knowledge  in  the 
priority  area  and  to  the  development  of 
new  technology  or  new  applications  of 
existing  technology,  and  is  likely  to 
become  a  nationally  recognized  source 
of  information  on  technology  in  the 
priority  area;  and 

(3)  The  applicant  demonstrates  that 
all  component  activities  of  the  Center 
are  related  to  the  overall  objectives  of 
the  Center,  and  will  build  upon  and 
complement  each  other  to  enhance  the 
likelihood  of  finding  solutions  to 
significant  rehabilitation  problems. 

(b)  Quality  of  the  research  design 

(25  points).  The  Secretary  reviews 
each  application  to  determine  to  what 
degree — 

(1)  The  applicant  proposes  a 
comprehensive  program  of  research  for 
the  total  project  period,  including  at 
least  three  interrelated  research 
projects; 

(2)  The  research  design  and 
methodology  of  each  proposed  activity 
are  meritorious  in  that — 

(i)  The  literahire  review  is  appropriate 
and  indicates  familiarity  with  the  state* 
of-the-art  and  current  research  in 
rehabilitation  technology; 

(ii)  The  research  hypotheses  are 
important  and  scientifically  relevant; 


(iii)  The  sample  populations  are 
appropriate  and  significant; 

(iv)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective; 

(v)  The  data  analysis  methods  are 
appropriate;  and 

(vi)  The  applictmt  assures  that  human 
subjects,  animals,  and  the  environment 
are  adequately  protected; 

(3)  The  plan  for  development  clinical 
testing,  and  evaluation  of  new  devices 
and  technology  is  likely  to  yield 
significant  products;  and 

(4)  The  application  discusses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfy  the  original  hypotheses  and 
could  be  used  for  planning  additional 
research,  including  the  generation  of 
new  hypotheses  where  applicable. 

(c)  Quality  of  the  dissemination  and 
utilization  program 

(25  points).  The  Secretary  reviews 
each  application  to  determine  the  degree 
to  which — 

(1)  The  proposed  plan  for 
dissemination  provides  evidence  that 
research  results  will  be  ei^ectively 
disseminated  and  utilized  based  on  the 
identification  of  appropriate  and 
accessible  target  groups;  the  proposed 
activities  are  relevant  to  the  regional 
and  national  needs  of  the  rehabilitation 
field;  and  dissemination  packages  will 
be  prepared  in  a  form  usable  by 
individuals  with  all  types  of  disabilities; 

(2)  The  proposed  plan  for 
dissemination  and  utilization  of  the 
research  and  development  provides 
for — 

(i)  Orientation  progrfuns  for 
rehabilitation  service  personnel  to 
improve  the  application  of  rehabilitation 
technology: 

(ii)  Programs  which  specifically 
demonstrate  means  for  utilizing 
rehabilitation  technology; 

(iii)  Technical  assistance  and 
considtation  that  are  responsive  to 
concerns  of  service  providers  and 
consumers;  and 

(iv)  Dissemination  of  research 
findings  through  publication  in 
professionals  Journals,  textbooks,  and 
consumer  and  other  publications,  and 
through  other  appropriate  media  such  as 
audiovisual  materials  and 
telecommunications,  in  an  efiort  to 
make  research  results  accessible  to 
manufacturers,  rehabilitation  service 
providers,  and  researchers,  educators, 
disabled  individuals  and  their  families, 
and  others;  and 

(3)  There  is  an  appropriate  plan  to 
ensure  the  distribution  and  utilization  of 
new  devices  and  techncdogy. 


(d)  Quality  of  the  organization  and 
management 

(25  points).  The  Secretary  reviews 
each  application  to  determine  the  degree 
to  which — 

(1)  The  staffing  plan  for  the  Center 
provides  evidence  that  the  principal 
investigator  and  other  personnel  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  the 
proposed  activities;  the  commitment  of 
time  for  all  staff  is  adequate  to  conduct 
all  proposed  activities;  and  the  Center, 
as  part  of  its  nondiscriminatory 
emplo3rment  practices,  will  ensure  that 
its  personnel  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
handicapping  condition. 

(2)  The  budgets  for  the  Center  and 
each  of  the  proposed  activities  are 
reasonable,  adequate,  and  cost-efiective 
for  the  proposed  activities; 

(3)  The  facilities,  equipment,  and  other 
resources  are  adequate  and  are 
appropriately  accessible  to  persons  with 
disabilities; 

(4)  The  plan  of  operations  is  adequate 
to  accomplish  the  Center's  objectives 
and  to  ensure  proper  and  efficient 
management  of  the  Center; 

(5)  The  proposed  relationships  with 
Federal,  State,  and  local  rehabilitation 
service  providers  and  consumer 
organizations  are  likely  to  ensure  that 
the  Center  program  is  relevant  and 
applicable  to  the  needs  of  consumers 
and  service  providers; 

(6)  The  past  performance  and 
accomplishments  of  the  applicant 
indicate  an  ability  to  complete 
successfully  the  proposed  scope  of 
work; 

(7)  The  application  demonstrates 
appropriate  commitment  and  support  by 
the  host  institution  and  opportunities  for 
interdisciplinary  activities  and 
collaboration  with  other  institutions; 
and 

(6)  The  plan  for  evaluation  of  the 
Center  will  assess  annually  the 
outcomes  of  the  discrete  and 
interrelated  research  projects,  the 
impact  of  the  training  and  dissemination 
activities  on  the  target  populations,  and 
the  extent  to  which  the  overall 
objectives  have  been  accomplished. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
puUic  and  private  nonprofit  and  fmr- 
profit  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

Pro^am  Authority:  29  U.S.C.  760, 762(b)(2). 
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Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(Cn)A  #  [Applicant  must  insert  number 
and  letter]],  Washington,  DC  20202-4725, 
or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CnDA  #  [Applicant  must  insert  number 
and  letter]),  room  #3633,  Regional  Office 
Building  #3,  7th  and  D  Streets,  SW., 
Washington,  DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legibly  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the  application 
a  stamped  self-addressed  postcard  containing 
the  CFDA  number  and  title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts,  lliese  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Form — Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  ni:  Application  Narrative. 


Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B) 
Certification  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
instructions. 

(Note:  ED  Form  ED  80-0014  is  intended  for 
the  use  of  primary  participants  and  should 
not  be  transmitted  to  the  Department.) 

Disclosiu«  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable])  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A.) 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  die  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Further  Information  Contact  The 
National  Institute  on  Disability  and 
Rehabilitation  Research,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202. 
Telephone:  (202)  732-1141;  deaf  and 
hearing-impaired  persons  may  call  (202) 
732-5373  for  TDD  services. 

Authority:  29  U.S.C  760-762. 

Dated;  April  10, 1992. 

Robert  R.  Davila, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  devices. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
Section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  Section. 

Frequent  Questions 

1.  Can  I  get  an  extension  of  the  due  date? 

No!  On  rare  occasions  the  Department  of 

Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  should  be  included  in  the 
application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  pro]x>sed  project.  The  -  - 


budgets  for  both  the  first  year  and 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include  general 
letters  of  support  or  endorsement  in  the 
application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would  be 
helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the 
reviewers.  It  is  generally  not  helpful  to 
include  such  things  as  brochures,  general 
capability  statements  of  collaborating 
organizations,  maps,  copies  of  publications, 
or  descriptions  of  other  projects  completed 
by  the  applicant 

3.  What  format  should  be  used  for  the 
application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  1  submit  applications  to  more  than 
one  program? 

Competition  in  NIDRR  or  more  than  one 
application  to  a  program? 

Yes.  You  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also  submit 
more  than  one  application  in  any  given 
competition. 

5.  What  is  the  allowable  indirect  cost  rate? 

The  limits  on  indirect  costs  vary  according 

to  the  program  and  the  type  of  application. 

The  statutory  limit  for  indirect  charges  in 
the  Rehabilitation  Research  and  Training 
Centers  program  is  15  percent  of  total  project 
costs. 

Applicants  in  the  R&D,  D&U,  and  REC 
programs  must  limit  indirect  charges  to  the 
organization's  approved  rate. 

6.  Can  profitmaking  businesses  apply  for 
grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  Can  individuals  apply  for  grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs. 

8.  Is  there  a  cost-sharing  or  matching 
requirement? 

Cost-sharing  is  required  in  the  Research 
and  Demonstration  Projects  program,  with 
certain  exceptions  noted  in  the  law;  and  the 
Knowledge  Dissemination  and  Utilization 
program.  For  the  Rehabilitation  Engineering 
Centers,  the  Secretary  has  the  option  to 
require  matching.  It  is  generally  the  practice 
of  the  agency  to  require  cost-sharing  under 
this  program. 

There  is  no  set  rate  for  cost-sharing.  The 
cost-sharing  is  negotiated  at  the  time  an 
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award  is  made  and  is  not  part  of  die 
evaluation  of  the  application. 

9.  Can  NIDRR  staff  advise  me  whether  my 
project  is  of  interest  to  NIDRR  or  likely  to  be 
funded? 

No.  NIORR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application.  However, 
staff  cannot  advise  you  of  whether  your 
subject  area  or  proposed  approach  is  likely  to 
receive  approval. 

10.  How  do  1  assure  that  my  application 
will  be  referred  to  the  most  apfNopriate  panel 
for  review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  coda,  on  the  Standard 
Form  424k  and  including  the  title  of  the 
priority  to  which  they  are  responding. 


11.  How  soon  after  submitting  my 
application  can  1  find  out  if  it  will  be  funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIMIR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  dale.  Unsuccessful  applicants 
genmally  will  be  notified  within  that  time 
frame  as  well  For  the  purpose  of  estimating  a 
project  start  date,  the  a{^icant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

12.  Can  I  call  NIDRR  to  ffnd  out  if  my 
application  is  being  funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applicatkms.  it  will  notify  af^icants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notiRcation. 


13.  If  my  api^ication  is  successful,  can  I 
assume  I  will  get  the  requested  budget 
amount  in  subsequent  years? 

No.  Those  budget  projections  are  necessary 
and  helpful  for  planning  purposes.  However, 
a  complete  budget  and  budget  justification 
must  be  submitted  for  each  year  of  the 
project  and  there  will  be  negotiations  on  the 
budget  each  year. 

14.  Will  all  approved  applications  be 
funded? 

No.  It  often  happens  that  the  peer  review 
pan^s  approve  for  funding  more  applications 
than  NIDRR  can  fund  widiin  available 
resources.  Apjriicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  appiicationa  in  future 
competitions. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  •  standard  lorm  used  by  applicants  as  a  required  Caccsheat  lor  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  1^  used  by  Federal  afsncies  to  obtain  ap^ieant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applieant’a  submission. 

Item;  Entry;  Item;  Elntrv:* 


1  Self-explanatory. 

2  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3 .  State  use  only  (if  applicable). 

4  if  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8  Check  appropriate  box  and  enter  appropriate 
letteris)  in  the  space(s)  provided; 

— "New”  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

— "Revision”  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9  Name  of  Federal  agency  from  which  assistance  is 
being  requested  «vith  tl^  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  at  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e  g.,  ctmstrtiction  or  real  pr^erty 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

e 

14.  List  the  applicant's  Congressional  District  and 
any  Distnct(s)  affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOO  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  t)ie  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi¬ 
zation,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
andtsums. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
pert  of  the  application.) 
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INSTRUCTIONS  FOR  THE  SF-424A  (continiMd) 


Line  7- EnUrthsMtimstMl  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  frum  the  total  project  amount 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 

SecdonC.  Noa-Federal-Reeourcea 

Linee  i-11  -  Enter  amounts  of  non-Federal  reaotirces 
that  will  be  used  on  the  grant  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet 

ColuniB  (a)  •>  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  •  Enter  the  contribution  to  be  made 
by  the  appli^t 

Column  (c)  >  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  •  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  ail  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c).  and 
(d). 

Line  IS  —  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5.  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  IS  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 

BILUNQ  CODE  4000-OVC 


Line  14  •  Enter  the  emount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimatee  of  Federal  Funds 
Needed  for  Balance  ci  the  Project 

Lines  It  •  15  •  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  anmunts  of  Federal  fimds 
which  will  be  needed  to  complete  the  program  or 
pnqect  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  <w  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  10  •  Enter  the  total  for  each  of  Uie  Columns  (bi¬ 
te).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  11  •  Use  this  space  to  explain  amounts  for 
individual  direct  object<lass  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  •>  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  1^  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  •  Provide  any  other  explanations  or  comments 
deemed  necessary. 


SF  424A  (4-S8)  paga  4 


Federal  Register  /  Vol.  57.  No.  75  /  Friday.  April  17.  1992  /  Notices 


13731 


Research  and  Demonstration  (84.133A) 

Rehabilitation  Research  and  Training  Centers 
(84.133B) 

Knowledge  Dissemination  and  Utilization 
(84.133D) 

Research  Engineering  Centers  (84.133E) 

Public  reporting  burden  for  these 
collections  of  information  is  estimated  to 


average  30  hours  per  response,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to:  U.S. 
Department  of  Education,  Information 


Management  and  Compliance  Division, 
Washington.  DC  20202-4651;  and  to  the 
OfHce  of  Management  and  Budget, 
Paperworic  Reduction  Project  1820-0027. 
Washington,  DC  20503. 

(Information  collection  approved  under  OMB 
control  number  1820-0027.  Expiration  date: 
September  30, 1992.)  > 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Note:  Certain  of  tileee  aaanraacee  may  net  be  applicable  to  yoor  project  or  program.  If  you  have  qwslions, 
pleaee  centact  tke  awardiAf  agency.  Further,, certain  Federal  awarding  agencies  may  require  applicants 
to  cestify  teaddstdenal  asauraaces.  If  such  is  the  case,. you  win  be  notified. 

As  the  duly  authorized  representative  of  the  applicant  F  certify  that  theappheani: _ 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com¬ 
pletion  o( the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorised  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a*proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  ii  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  fuograms  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM’s  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  H  1681  1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  I  794),  which  prohibits  dis¬ 
crimination  on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U  S.C.S§  6101-6107),  which  prohibits  discrim¬ 
ination  on  the  basis  of  age; 


(e)the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse.  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  IS  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  U  S  C  I 
3601  et  seq.),  as  amended,  relating  to  non¬ 
discrimination  in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made: 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statutc(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  11 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  |§  276a  to  276a- 
7).  the  Copeland  Act  (40  U  S.C.  {  276c  and  18 
U.S.C.  11  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  il  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  110,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following;  (a) 
institution  bf  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursqant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  § 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water' 
Act  of  1974,  as  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended.  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  (S  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S  C.  469a-l  et  seq  ). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  With  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  ii  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  Financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


T'GNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 

TITLE 

APPLICANT  ORGANIZATION 

DATE  SUBMITTED 

SF  «2i8  <4  88i  Back 
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CERTIFiCATIONS  REGARDING  LOBBYING; DEBARMENT,  SUSPENSION  ANDOTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 


Applicant  riwuid  iwlwtoliw  iat»iWiHsm  dla^baiow  »  ^eUnnlwthrctiflcitioii  towMirli  tiny  u*  tout.  AppIkanU 

ahwildalao  wvtewthetaamictioMfcrcgtififartoa  tndmladiiUheragulattombdiowcoinphtfngthtoio^  Sinaimof  tnw  fomi 
ptpvfclM  for  com^uioe  wfth  OBftifkalSon  raqubcments  undia' 3t  CFh  Part  82, 'New  Reatncttons  on  Lobbyin|^aiid  M  CFR  Flut  85, 
Tfovcmincnt-wMa  Debanncnt  and  Suapenafaw  (WbnptocananantfawctCoveniinCTt-wyaRBquirainemafcrDiua-rirae  Woijybca 
(Gnnta).*  The  cotificatkma  shall  be  treated  as  a  malem  rcpitje-iurtlon  of  fact  upon  whidi  imsnce  will  be  placed  when  ttw  Department 
of  Education  dcaeEmteaaseasward  the  cowcfod  tianaaelfofv  gmn^  or  cooperative  agrseoient. 


L  LOBBYING 

As  required  by  Section  T3S2,  Title  31  of  the  U5,G>d^  and 
implemented  ar  3# CfR  Past  8L  for  persons  anterhig  torta  a 
mnt  or  coopeaiMeagfaamaaS!  awer  SOOtOOCl  as  dehned  at  3* 
CFR  Pan  82.  Sections  CLUB  and  6.1UI,  tha  appUcanl  cotifias 
that 


(a)  No  Federal  appiwriated  funds  have  been  paid  or  tvill  be 
paid,  by  or  OB  benairof  the  undersigned,  Soany  person  ter 
influertcing  or  attempting  to  inAuence  an  offtcar  or  emplayee 
of  any  agertcy,  a  Member  of  Conpess.  an  officer  or  employee 
of  Coitg^ess,  or  an  emptoyee  of  a  Member  of  Congress  in 
connection  srith  the  making  of  any  RMenl  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
contintiation,  renewal,  amendment,  or  modification  of  any 
Federal  gram  or  cooperative  agreement; 


(b)  If  any  fundaotiierthmt  Federal  appropriated  hmds  have 
been  paid  or  will  be  paid  to  any  person  for  inBoencing  or 
attemptinc  to  influence  an  offiw  or  employee  of  any  agency,  a 
Member  of  Conness,  an  officer  or  en{tic^Ba  of  CoBsress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  orcoopentiue  agreement;  the  undersigned  shaU 
complete  and  submit  Standard  Forsi  •  LLL* ’TUsdoeure  Form 
to  R^rt  Lobbying,*  in  accordance  with  Us  instructions; 


(c)  The  undersiened  shall  require  that  the  language  of  this 
oeitification  be  Wluded  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  tmder 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subredpienu  shall  cerafy  and  disclose  accordingly. 


1  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  tequi^  by  Executive  Order  12549,  Ddiarment  and 
Suspoision,  and  implemented  at  34  CFR  Part  85,  for 
prospectiuB  participants  in  primary  covered  trsiiaactlons,  as 
defiiied  at  34  CFR  Fart  85,  Sections  85.105  and  85.110- 


A  The  appUcant  certifies  that  Hand  Us  piindpals: 


(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  indigibic;  or  ^untaruy  exduded  from 
covered  tranaactions  by  any  F^cral  depaitinent  or  agency; 


(b)Havenot  within  a  three  year  period  preoedlng  this 
appUcstion  been  convicted  of  or  nad  s  cMl  Judgnwnt  rendered 
agidnst  tiwm  for  coiiuniaaion  of  fraud  or  a  oiirSnal  offense  in 
connection  with  obtaining,  attempting  to  obtaiit,  or  performing 
a  public  (Federal,  State,  or  locaO  traitsactkm  or  contract  under 
a  ptiblic  tranaaetton;  violation  of  Federal  cw  State  antitrust 


statutes  or  commlaakm  of  embezzlement,  theft,  forgery, 
brfociy,  faklficBtion  or  destruction  of  records,  mal&g  false 
statements,  or  receiving  stolen  property; 


(c)  Are  rtot  presently  Indicted  for  or  otherwise  criminally  or 
civilly  char^  by  a  governmental  entity  (Federal,  Sate,  or 
local)  wUh  oommintoB  of  aire  of  the  ofrenaes  enumerated  in 
paragraph  (IRb)  of  this  oertincatiem;  and 


(d)  Have  not  wUhin  a  dwse>yaar  period  preoediiK this 
application  had  ona  <»  mote  pubUc  trwuactiona  ffedenL  Sou, 
or  locaO  tennirtatad  for  osuae  or  defoult;  and 

B.  Where  the  applicant  iemiible  to  ceftify  to  any  of  ffie 
atatemena  in  thia  certification,  ha  or  aha  ahaU  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  thaDtugrFreaWoricplaaa  Act  of  1988.  and 
Iraplemented  at  31  CFKPaft85,SubpastF.  for  grantees,  as 
denned  at  34  CFR  Part  K,  Sertions  wAOS  85J10  - 

A  The  appUcantcertffiestiot  It  tviUarwffi  continue  m 
provide  a  drug-free  wort^rlacc  by: 

(a)  Publishing  a  aotenretu  notifying  einployees  that  the 

unla  tvful  manufacturt;  distribution,  dispei^g,  possestioir,  or 
use  of  a  coatiolled  substance  Is  prohibitad  in  the  grantee's 
workplace  and  HMdfying  the  actions  that  w&l  betakes  against 
employees  for  viedation  of  suchprohilntion; 

(b)  EsUbbtiilng  an  on-going  drug-freeawareneas  program  to 
btform  empkiyM  about— 

(1)  The  dangers  of  drug  abuse  in  the  workfdace; 

(2)  The  grantee's  policy  of  maintaiitiitg  s  drug-free  woriqdace; 

O)  Any  available  drug  couitaeling,  rehabiliation,  aiui 
employee  assistance  programs;  eitd 

(4)  The  peiulties  that  may  be  imposed  upon  employees  for 
drug  abuse  violatioits  occurring  m  the  workplace; 

(c)  Making  U  a  requirement  that  each  employee  to  be  orgaged 
la  the  perionnaitoa  of  the  grant  be  ^ven  a  copy  of  the 
autemeiu  required  by  paragraph  (a); 

(d)  Notifying  the  employaa  in  the  statement  lequised  by 
paragraph  w  that,  aa  a  condition  of  cmplo)anera  uirder  the 
grant,thaempk)yeewill— 

(1)  Abide  by  the  terms  of  the  etatement;  aird 

CD  Notify  the  cmplQ3wr  in  writing  of  hia  or  her  conviction  for  a 
violation  of  a  aiminal  drug  satua  occurring  in  the  workplace 
no  later  titan  flve  calendar  da)rs  after  such  conviction; 

(e)  Notifying  the  agency,  in  svriting,  within  10  calendar  days 
after  receivutg  notice  under  eubparagreph  (dXiS  from  an 
amployet  or  otherwiae  receiving  actual  notice  of  such 
convktion.  Employen  of  convicted  cmpldyeea  must  provide 
notice,  indudiitg  pMtion  title,  to:  Dire^r,  Grantt  aitd 
Contracts  Servieg,  US  Deperttnent  of  Education,  400 
Marjdand  Avenue,  SW.  (Room  3124,  GSA  Regional  Office 
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Building  No.  3),  Washington.  DC  20202-4S71.  Notice  shall  in¬ 
clude  the  identification  numbeKs)  of  each  affected  grant; 

(0  Taking  one  of  the  fbUoufing  actions,  tvillttn  30  calendar  days 
of  receiving  notice  under  subparanaph  (dX2).  with  respect  to 
any  employee  tvho  is  so  convictea- 

0)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  tcrminatioii,aMiatstent  with  the 
requiremenu  of  the  Rehabilitation  Act  of  1973.  as  amended;  or 


(2)  Reouiring  such  employee  to  participate  satisfactorily  in  a 
drug  aouse  assistance  or  rehabiliution  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law  enforce¬ 
ment,  or  other  appropriate  agency; 

W  Making  a  good  faith  effort  to  continue  to  maintain  a  drug- 
me  worirolace  through  Implementation  of  paragraphs  (a). 
(b).(c).(dT.(e).and(f). 


B.  The  grantee  may  insert  in  the  space  povided  below  the 
sitefs)  for  the  perfoinnanoe  of  %vork  done  in  corutection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  aute,  rip 
code) 


DRUG-HIEE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 


A.  As  a  condition  of  the  grant.  I  certify  that  I  will  not  engage 
inthcunlaadul  mamifacMre,  distribinlon.  dispensing,  pos¬ 
session,  or  use  of  a  controlled  subsunoe  in  conducting  any 
activity  with  the  grant;  and 

E  Ifconvktedofa  criminal  drug  offense  resulting  from  a 
vioiatioa  occurring  during  theconductof  ai|y  maot  acshhty. 
I  sviU  rqiort  the  conviction.  In  wridi^  within  lO  calendar 
days  of  the  conviction,  to:  Director,  uants  and  Goauads 
Sendee,  US  Department  of  Education,  400  Maryland 
Avenut,&W.  (Romn  3124.  CSA  Regional  OfSce  Building 
No.  3),  Washington.  DC  20202-4571.  Notice  dial  indude 
the  Identification  numbei<a)of  each  affected  gyanL 


Check  Q  if  there  are  workplaces  on  file  that  are  nert  identified 
here. 


As  the  duly  authorized  representative<rfdwappUcant.lherebyoertify  that  the  applicant  will  comply  with  the  above  certifications. 


NAMEOFAPPUCANT 

re/AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENT  ATIVE 

SIGNATURE 

DATE 

/ 


ED  8(W)013, 6/90  (Replaces  ED  80-0008, 12/89;  ED  Form  <3CS:008,  (REV.  12/88);  ED 8(W»10, 5/90;  and  ED  8(WX)11. 5/90,  %vhich  are 
obsolete) 


13736 


Federal  Register  /  Vol.  57.  No.  75  /  Friday,  April  17, 1992  /  Notices 


Certification  Rc^ardinjg  Debarment  Su^ension^Ineligibility  and 

Covered 


Voluntary  &dttsion  —  Lower  Tier 


Transactions 


This  cetification  is  required  by  the  Department  of  Education  regulations  imidementiitf  Executive  Order 
12549,  Debarment  ana  Suspo&on,  34  CFR  Part  85,  for  all  lower  tier  transactions  mcetmg  foe  threshold 
and  tier  requirements  staled  at  Section  85.110. 

Instructions  for  Ccrtilicatioa 


1.  By  signing  and  submittinc  this  ptopoMi  the 
piospertive  loivcr  tier  paitiapant  IS  pravkiing  the 
cerdncation  set  out  befow. 

2.  The  certification  tai  this  clause  is  a  material 

representttion  of  fact  iqxMi  which  idianoe  was  placed 
when  this tiansactioa  was efiSeted  lata  Ifitis later 
determined  that  theprospectivclower  tier  participant 
knowingly  rendered  an  erroneous  oertiScanon,  in 
addition  to  other  remedies  available  to  tht  Fsdoal 
Government,  the  dmertment  Of  agency  with  which 
this  transaction  oripnated  pursue  available 

remedies,  including  suspension  and/or  dfoarment. 

3.  The  prospective  lower  tier  participant  Shan  provide 
immaiuate  written  notice  to  the  pcTwn  to  whim  this 
proposal  is  submitted  if  at  any  tune  the  prospective 
lower  tier  participant  lesrru  that  to  certification  was 
erronaous  when  submitted  or  has  become  erroneous 
by  rctson  of  changed  circumstances. 

4.  The  terms  "covered  transaction,” ‘ddnired,’ 
'suspended  ”  IneUgible,”  lower  tier  covered 
transaction.  ”psrtiap«rit* ‘person.’ 'primaiy  covered 
transaction.*  prind^,*  proposal” and  "voluntarily 
excluded.”  as  used  in  this  dause,  have  the  meanings 
act  out  in  the  Definitions  and  Qivcraee  sections  of 
rules  im^ementing  Executive  Order 12549.  You  may 
contact  the  person  to  which  this  proposal  is  submittM 
for  assistance  in  obtaining  a  copy  ofthose  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  trsfuaction  be  enter^  into.  It  shall  not 
knowingly  enter  into  any  lower  tier  cowered 

>n  with  e  person  who  is  debened. 


6.  The  prospective  btver  tier  partidpant  further 
agrees  oy  submitting  this  propossl  that  it  will 
Indude  me  dause  tiSedXerttfication  Regarding 
Debarment,  Suspenskm  IneiigBiility,  end  Voluntary 
Exchision-4jower  Tier  Covered  TranMKtlons,” 
without  modification,  in  all  lower  tier  covered 
transactions  and  tai  aU  solicitations  for  lower  tier 
covered  transactions. 

7.  A  partidpant  in  a  cowered  transaction  may  rely 
upon  a  ccrtincation  of  e  prospective  partidpant  in  a 
lower  tier  cowered  transaction  that  it  IS  not 
dfoaried,  suspended,  indigiblc;  or  voluntarily 
excluded  from  the  oovcied  transaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
partkipsnt  may  decide  the  method  and  frequency 
oy  which  it  determines  foe  digibility  of  its 
prindpsls.  Eachparticfoantir^.butisnot 
required  to,  check  the  Nonprocurament  List. 


certification  required  by  this 

- - - , - 


luae.  The  knowledge 
'  is  not  required  to 


I  by  the  department  or 
agency  with  which  this  transaction  origuiattd. 


I  information  of  a  partidpant 
exceed  that  which  is  normajiy  possessed  by  a 
prudent  person  in  the  oidinaiy  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partidpant  in 
a  cowered  transaction  knowir^ly  enters  into  a  lower 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntarily 
cxduded  from  partidpaticHi  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Cowemment,  the  department  or  agency  with  which 
this  transaction  originated  may  punue  available 
remedies,  including  suspension  and/or  debarment. 


Ceitificatioa 

(1)  The  prostective  lower  tierpartidpantoertifieSk  by  submission  of  this  proposal,  foatneifoer  it  nor  its 
prindpau  are  presendy  deoarred,  su^xnded,  proposed  fm- debarment,  aedar^  indiable,  or 
vohiraarily  excluded  from  participation  in  fob  transaction  by  any  Fed^  departmenf  or  agency. 

(2)  Where  the  pro^iectivc  lower  tier  partidpant  is  unable  to  certify  to  any  of  the  statements  in  fois 
certification,  such  protective  partidpant  shall  attach  an  eqplanation  to  this  proposal. 


ED  800014. 9/90  (Rephees  CCS009  (REV.  12/88),  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S  C.  1352 
(Sec  reverse  lor  public  burden  disciosure.) 


A^OvcC  ^  OMt 

034S-004S 


1.  Type  of  Federal  Action: 

2.  Status  of  federal  Action: 

3.  Report  Type:  ] 

1  1  a.  contract 

1 _ I  b.  grant 

1  1  a.  bid/offcr/appUcation 

b.  initiai  award 

1  1  a.  mitiaf  filing 

1 _ 1  b.  material  change 

c.  cooperative  agreement 

d.  loan 

c.  post-award 

For  Material  Change  Only. 

e.  loan  guarantee 

vear  Quarter 

f.  loan  insurance 

date  of  last  reooil 

Name  and  Address  of  Reporting  Entity: 
□  Prime  □  Subawarde 


□  Subawardee 

Tier _ , «/  known-. 


If  Reporting  Entity  in  No.  4  is  Subawardec.  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


6.  Federal  Deparlment/Agcncy: 


Conercssional  Orsirict,  rf  Erwum: 


7.  Federal  Program  Namc^escriplioiK 


8.  Federal  Action  Number,  if  known: 


to.  a.  Name  and  Address  of  Lobbying  Entity 
(if  individual,  last  name,  first  name.  Mh: 


CFDA  Number,  if  appbcabfe: 


9.  Award  Amount  if  known: 

% 


b.  In^vidiials  Performing  Services  (including  address  if 
different  from  No.  lOaT 
Hast  name,  Arst  name.  Mth 


11.  Amount  of  Payment  (check  all  that  apply): 

$  _  □  actual  □  planned 


12.  Form  of  Payment  tcheck  all  that  apply): 

□  a.  cash 

□  b.  in-kind,  specify:  nature  _ 

value _ 


(dtuch  ConlinuJUon  Sh«et(s)  SF-Ul-A.  il  necessary) 


13.  Type  of  Payment  (check  afl  that  apply): 


D  a.  retainer 

□  b.  one-time  fee 
O  c.  commission 

□  d.  contingent  fee 

□  c.  deferred 

□  f.  other;  specify: 


14.  Brief  Description  of  Servic-es  Performed  or  to  be  Performed  ami  Dalefs)  of  Service,  mdudinf  offkcrist  en^ioycctst 
or  Memberfs)  contacted,  for  Payment  Indicaled  in  hem  11; 


(acA  ConlMMwOon 


15.  Continuation  Shect(s)  SF-LU-A  attached:  □  Yes 


IS.  Inlomftiopt  0mb  lomi  ii  Dwrtwnutf  %  Ml*  3t  id  SC 

••cliOA  11S3  flM  d>Klo«yf«  tH  louring  Bctfvitm  •  •  mBimI  iBpFDBBwmioii 
cd  l«cl  MpOFi  mfHtch  F><>Bnc»  mm  gA«c«d  by  lb*  abov*  ibtt 

bBABBCttOA  4PM  NUd»  01  OFIIOFOd  MiO  fhsB  datcknuf  •  IV^UirBS  lO 

It  U  VC  tISI  Hm  iwIpFmBboo  tRNi  b*  mporfd  to  10m  Conyii  mmm 
and  tadl  bo  «wBii«bAo  lot  pwbbc  impoction  Atvy  ponon  odio  hib  to 
Mt  Iho  Po^tMtod  cbbckmito  iKatf  bo  iwbgMi  to  •  cmi  potiafty  ol  not  low  tfk«n 
1104X10  not  ntott  dkon  $1004X10  lot  OMii  Micb  Uakito 


federal  Use  Only: 


'll  SM.11-A  n  necena 


□  No 


Signature:  _ 

Print  .Name:  __ 

Title:  _ 

Telephone  No.:  __ 


Awhoriiad  lof  Ucji  taprodtiction 
Slantart  ran*  -  LU 
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INSTRUCTIONS  FOR  COMPtHION  OF  SF-ltl,  DlSaOSURC  OF  LOBRYING  ACTIVITIES 

Thif  tfsdotuic  fomt  shall  b«  completed  by  the  reporting  entity,  whether  suhawaidee  or  prime  Federal  ledpieni.  at  the 
initiation  or  receipt  et  a  coimred  Federal  action,  or  a  matedal  change  to  a  previoM  pursuant  to  title  31  U3-C 
section  1352.  The  filing  of  a  form  is  required  for  cadi  paymcM  or  amcment  to  make  payment  to  any  lobbying  entity  for 
influencing  or  attempting  to  influence  an  oMccr  or  crr^cVw  of  any  agency,  a  Meniber  of  Corigress.  an  oNicer  or 
enmioyee  of  Congress,  or  an  employee  of  a  Member  of  Coriftcss  in  coniicctlon  with  a  covered  Fed^  action.  Use  the 
SF>ul*A  Continuation  Sheet  for  additional  information  U  the  space  on  the  form  is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report  Refer  to  tfie  Implementing  gjiMana  published  by  the  Office  of 
Marugement  and  Budget  for  additional  informaoan. 

t.  Identify  the  type  of  covered  FMeral  action  for  nMch  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  acdon. 

3.  Identify  the  appropriate  dassifleation  of  this  report  If  Ms  Is  a  foUovnip  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  rpiarter  in  vMch  the  change  occurred.  Enter  the  date  <»  the  last 
previously  subrrritted  rep^  by  this  reporting  entity  w  Ms  covered  Federal  action. 

4.  Enter  the  foN  natrte.  address,  dty,  state  and  tip  code  of  the  reporting  entity.  Irtdude  Congresshmal  District  if 
krtowm.  Chech  the  appropriate  d^fleation  of  the  reporting  entity  that  ontfgrtMes  if  R  is,  or  eiqrectt  to  be,  a  prirrte 
or  subaward  recipient  Identify  the  tier  of  the  subavvardse,  04,  the  first  subawardee  of  the  prirrte  is  the  1st  tier. 
Subawards  induoe  but  are  net  Hmited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  if  the  orgartization  filing  the  report  in  item  4  checks  *Subawardec*.  then  enter  the  foil  name,  address,  dty,  ttaie  arwJ 
zip  code  of  the  prime  Federal  redpient  tadude  Congressfonal  OiM^  If  known. 

fl.  Enter  the  name  of  the  Federal  agency  ntaking  the  award  orioan  commitmertt.  Irtdude  at  least  orte  organizatiortal 
level  below  agency  name,  if  knowtt.  foresample.  Department  of  Transportiaion.  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (Hem  1).  If  knowtt,  eruer  the  foil 
Catalog  of  Federal  Dorrtestic  Assistaitce  (CFOA)  rtutvtber  for  grants,  cooperative  agreements,  loans,  artd  loan 
commitments. 

t.  Enter  the  most  appropriate  Federal  Identifying  ttumber  avaflabie  for  the  Federal  action  identified  in  item  1  (e^.. 
Request  for  fropo^  (RFP)  number;  Irtvitation  for  Bid  OFB)  rtumber;  grarti  attnourtcement  rtuntber  the  contract, 
grant  or  loan  award  rtumber;  the  appKcatiort^proposal  control  rtumber  assigned  by  die  Federal  agertcy).  indude 
prefiaes.  04,.  *RFf ‘DE-yiHKII." 

f .  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitmertt  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  In  item  4  or  S. 

10.  <a)Enter  the  full  rtame.  address,  dty,  stale  artd  zip  code  of  the  iobbying  entity  ertgaged  by  the  reporting  entity 

identified  in  Hem  4  to  irtfluettce  the  covered  Federal  adiort. 

(b)Enter  the  fult  names  of  the  irtdividuaKs)  performing  services,  artd  btdude  hd  address  if  different  from  10  (a). 

EiHer  Last  Name.  First  Narrte,  artd  Middfo  biHial  (Ml). 

11.  Enter  the  amount  of  corrrpensation  paid  or  reasonably  capected  to  be  paid  by  the  reportirtg  entity  (Hem  4)  to  the 
lobbying  entity  (Hem  10).  fodkate  whether  the  payment  has  been  made  (actual)  or  wHI  be  rrtadc  (planned).  Check 
al  boses  that  apply.  H  this  is  a  rrraterial  change  report  errter  the  cienulative  amount  of  payment  made  or  planrted 
to  be  made. 

12.  Check  the  appropriate  bos(es).  Check  al  boses  that  apply.  If  payment  Is  made  through  an  in^uiKl  contribution, 
specify  dte  ruturc  artd  value  of  the  Hi^tind  paymeru. 

13.  Check  the  appropriate  bos(es).  Check  al  boses  that  apply.  If  other,  specify  nature. 

14.  Provide  a  specific  artd  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  wiR  be  espected  to 
perform,  arid  the  datefs)  of  arty  services  rendered.  Include  aU  preparatory  and  related  activity,  not  just  time  spent  in 
actual  contact  with  Federal  officials.  Identify  the  Federii  officMs)  or  emptoyects)  contacted  or  the  officerts). 
emptoyeets).  or  Memberts)  of  Congress  dtat  were  contacted. 

15.  Check  whether  or  not  a  SFmL.A  Continuation  Sheetfs)  is  attached. 

14.  The  certifying  official  shall  sign  and  date  die  form,  print  his/her  name,  title,  and  telephone  number. 


foMk  reporOng  kurdrw  lor  pin  coRcctwn  of  iwfoimwion  is  esdntsstd  to  wewga  M  minauaa  per  rsiponia.  inc turfing  time  lor  rtvwwing 
inmuctions.  tcarcfiing  cusong  dstt  sources  garticring  md  maintamiNg  die  dMa  neoded.  and  Gonpireng  snd  renewing  die  collection  ol 
information.  Send  cononenu  regarding  tfie  burden  iitimaia  or  any  tillier  aapect  et  dds  cdoction  of  tidonnaoon.  indwding  ruggetoom 
lor  re^jcmg  dirt  burden,  le  ihe  Office  of  iMtnigemcnt  and  Budget  Papa Reduction  Noraci  (OSaaooaa).  Waahmgton.  O  C.  >0503 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 
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DEPARtniEirr  of  energy 

Restricted  Eligibility  for  Awards  to 
Educational  Inafltutions  Serving  Large 
Numbers  off  Students  From  Indian 
Tribes  Having  Treaty  Protected 
Interests  at  the  Hanford  Site 


AGENCY:  U.S.  Department  of  Energy 
(DOE),  Richland  Field  Office. 

action:  Notice  of  intent  to  make 
financial  assistance  awards  on  a 
restricted  eligibility  basis. 


summary:  The  DOE  Richland  Field 
Office,  in  aoeordance  with  10  CFR 
600.7(b)(1)  and  10  CFR  600.9(a)(2)  gives 
notice  of  the  availability  of  solicitation 
DE-SG06-92RL12457  for  proposals  from 
educational  institutions  serving 
proportionately  large  numbers  of  Native 
American  students  from  federally 
recognized  tribes  having  been 
previously  recognized  as  affected  by 
projects  at  the  Hanford  Site.  The 
solicitation  requests  proposals  for 
assistance  te  enhance  math  and  science 
educational  programs  that  serve  Native 
American  students  frtim  the  Yakima 
Indian  Nation,  the  Confederated  Tribes 
of  the  Umatilla  Indian  Reservation,  and 
the  Nez  Perce  Tribes.  Eligibility  for  this 
assistance  is  restricted  to  educational 
institutions  and  school  districts  which 
serve  proportionately  large  numbers  of 
students  frnm  these  communities. 

BACKGROUNK  The  Richland  Field  Office 
(RL)  Native  American  Outreach  Program 
is  part  of  an  effort  to  implement  the 
Departmental  policy  of  Support  for 
science,  mathematics,  and  engineering 
education  outlined  in  Secretary  of 
Energy  Notice  23-90,  particularly  for 
under-repreaented  minorities.  RL,  which 
is  responsible  for  the  Hanford  Site  in  the 
State  of  Washington,  is  restricting  this 
educational  assistance  program  to 
entities  that  serve  large  numbers  of  the 
children  of  the  Yakima.  Umatilla,  and 
Nez  Perce.  The  Hanford  Site  is  located 
on  land  ceded  to  the  United  States  in  the 
treaties  of  1865  by  the  Yakima  Indian 
Nation  and  the  Confederated  Tribes  of 
the  Umatilla  Indian  Reservation.  In 
addition,  the  Nez  Perce  Tribe  has  treaty 
protected  fishing  rights  on  the  Columbia 
River  which  flows  through  the  Hanford 
Site.  These  babes  were  previously 
recognized  as  affected  parties  with 
regard  to  the  Basalt  Waste  Isolation 
Pilot  Project. 

scope:  a  maximum  of  $259,009  is 
available  in  FY92  for  enhancement  of 
math/science  curricula,  instruction,  and 


teaching  facilities/tools.  Finds  wdl  be 
allotted  so  an  to  braefit  each  of  the 
affected  groups.  DeadKne  for 
applicatkme  is  May  31, 1992. 

Eligible  educational  entities  may 
obtain  copies  of  the  solicitation  from  the 
person  named  below: 

FOR  FURTHER  INFORMATION  CONTACT. 

Marji  W.  Parker,  U.S.  Department  of 
Energy,  Richland  Field  Office, 
Procurement  Division,  A7-80,  P.O.  Box 
550,  Richland,  WA  99352,  Telephone: 
(509)  376-2029. 

Dated:  April  7, 1992. 

P.  E.  Rasmussen, 

Acting  Director,  Procurement  Division, 
Richland  Field  Office. 

(FR  Doc.  92-8975  Piled  4-16-92;  8:45  am] 
BtLUNO  CODE  SSSO-OI-M 


Bonneville  Power  Administration 

Snake  River  Sockeye  Salmon 
Sawtooth  Valley  Project  1992  Juvenile 
and  Adult  Trap^ng  Program 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Finding  of  No  Signifreant  Impact 
(FONSI)  for  BPA's  Proposed  Funding  of 
Snake  River  Sockeye  Salmon  Sawtooth 
Valley  Project — ^1992  Juvenile  and  Adult 
Trapping  Program. 


SUMMARY:  BPA  proposes  to  continue 
funding  a  program  initiated  in  1991  to 
conserve  and  begin  rebuilding  the  Snake 
River  sockeye  salmon  [Onchorynchus 
nerka)  run  in  the  Sawtooth  Valley  of 
southcentral  Idaho.  Proposed  actions  for 
1992  include:  Trapping  juvenile  O.  nerka 
migrating  out  of  Redfrsh  Lake  and 
Alturas  Lake,  and  transporting  them  to  a 
facility  near  Boise,  Idaho,  for  rearing 
until  maturity;  and  trapping,  holding, 
and  spawning  adult  Snake  River 
sockeye  returning  to  Redfrsh  Lake  and 
rearing  their  progeny  to  maturity. 

BPA  has  prepared  an  environmental 
assessment  (EA),  DOE/EA-0604,  that 
describes  the  potential  environmental 
effects  of  the  1992  Juvenile  and  Adult 
Trapping  Program.  DOE  has  determined 
that  the  proposed  action  is  not  a  major 
Federal  action  signifrcantly  affecting  the 
quality  of  the  human  environment, 
within  the  meaning  of  the  National 
Eavironmental  Po^  Act  of  1969 
(NEPA).  Therefore,  the  preparation  of  an 
environmental  impact  statement  (EIS)  is 
not  required  and  DOE  is  issuing  this 
FONSI. 


FOR  FURTNIR  PROJECT  INFORMATION 
CONTACT.  Mr.  John  Rowan,  EA  Manager, 
Bonneville  Power  Administration — PGA, 
P,Ow  Box  3621,  Portland,  Oregon  97209, 
telephone  (503)  230-4238. 

FOR  GENERAL  INFORMATKM  ON  DOC  MKPM 
PROCEDURES  OR  STATUS  OP  A  NEPA 
REVIEW  CONTACT  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Oversight,  EH- 
25,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585;  telephone  (202) 
586-4600  or  1-800-472-2756. 

FOR  COPIES  OF  THE  EA  CONTACT: 
Bonneville  Power  Administration's 
Public  Involvement  office  in  Portland. 
Telephone  numbers,  voice/TTY,  for  the 
Public  Involvement  office  are:  230-3478 
in  Portland:  and  toll-free  (800)  622-4519 
for  the  rest  of  the  United  States. 
BACKGROUND;  On  April  2. 1991,  the 
National  Marine  Fisheries  Service 
(NMFS)  proposed  to  list  the  Snake  River 
sockeye  salmon  as  endangered  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (ESA).  On  May  3. 1991,  the 
Idaho  Department  of  Fish  and  Game 
(IDFG),  in  coordination  with  the 
Shoshone-Bannock  Tribes  (SBT)  and  the 
University  of  Idaho  (U  of  I),  requested 
BPA  funding  of  an  interim  emergency 
effort  to  save  Snake  River  sockeye 
salmon. 

On  May  9, 1991,  BPA  received 
approval  firom  the  Council  on 
Environmental  Quality  (CEQ)  to  proceed 
with  funding  the  emergency  effort  under 
alternative  arrangements  for  NEPA 
compliance,  pursuant  to  40  CFR  1506.11 
of  the  CEQ  regulations.  Documents 
prepared  in  support  of  alternative  NEPA 
compliance  arrangements  covered  the 
1991  trapping  and  rearing  of  juvenile  O. 
nerka  migrating  out  of  Redfrsh  Lake  in 
the  Sawtooth  Valley  of  Idaho  and  the 
1991  trapping,  holding,  and  spawning  of 
adult  Snake  River  sockeye  returning  to 
Redfrsh  Lake.  While  BPA  is  currently 
funding  this  emergency  effort  additional 
funding  has  been  requested  by  IDFG,  the 
SBT,  the  U  of  I  and  NMFS  that  continues 
the  effort  started  in  the  spring  of  1991  to 
conserve  and  rebuild  the  Snake  River 
sockeye  salmon  run.  On  November  20, 
1991,  Snake  River  sockeye  salmon  were 
officially  listed  by  NMFS  as  endangered 
under  the  ESA.  llie  listing  took  effect  on 
December  20, 1991. 

PROPOSED  ACTION:  BPA  proposes  to 
fund  the  1992  Snake  River  Sockeye 
Salmon  Juvenile  and  Adult  Trapping 
Program.  The  proposed  action  is  very 
eimj^  to  actions  taken  in  1991.  During 
the  spring  1992  outmigration  frrom 
Redfrsh  uui  Altwrae  t^kes.  Juvenile  O. 
nerka  would  be  trapped  and  trmwported 
to  the  Eagle  Fish  Health  Facility  located 
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outside  of  Boise,  Idaho.  There  the 
juveniles  would  be  reared  to  maturity, 
spawned  and  their  progeny  released 
back  into  the  Snake  River  system.  BPA 
is  preparing  an  EIS  that  will  analyze  the 
potential  environmental  effects  of 
alternative  release  strategies  for  these 
progeny. 

During  late  summer  1992,  adult  Snake 
River  sockeye  salmon  returning  to 
Redfish  Lake  would  be  trapped, 
transported  to  the  Sawtooth  Hatchery 
and  spawned.  The  above-referenced  EIS 
will  be  used  to  evaluate  alternative 
release  strategies  for  the  progeny  of  the 
captive  brookstock  program. 

Alternatives  considered  in  the  EA  - 
included:  Use  of  the  1991  juvenile 
trapping  site  for  the  1992  juvenile 
trapping  effort;  use  of  the  Sawtooth 
Hatchery  for  rearing  juvenile  O.  nerka 
trapped  in  1992;  trapping  adults  at 
Lower  Granite  Dam  in  1992;  No  Action, 
wherein  BPA  would  not  fund  1992 
juvenile  and  adult  trapping  efforts;  and 
the  Proposed  Action,  as  described  in  the 
above. 

SUMMARY:  For  further  discussion  of  the 
need  for  the  proposed  action,  the 
proposal,  a  description  of  potential 
environmental  effects,  and  the 
alternatives,  see  the  EA. 

The  proposed  action  enables  entities 
responsible  for  management  of  the 
Snake  River  sockeye  salmon  to  conserve 
remaining  Snake  River  sockeye  salmon 
in  order  to  begin  rebuilding  the  run  in 
the  Sawtooth  Valley.  If  no  action  were 
taken  to  trap  juvenile  outmigrants,  they 
would  be  allowed  to  migrate 
downstream  through  the  Salmon,  Snake 
and  Columbia  River  system  toward  the 
Pacific  Ocean.  Because  current  numbers 
of  sockeye  migrating  out  of  Redfish  Lake 
are  so  low  and  mortality  rates  through 
their  life  cycle  are  high,  it  is  likely  that 
the  Snake  Rivers  sockeye  salmon  would 
cease  to  exist  imder  the  No  Action 
alternative.  By  trapping  outmigrating  o, 
nerka,  fisheries  management  entities 
have  the  best  chance  for  conserving  the 
species  and  beginning  the  rebuilding 
effort.  If  no  action  were  taken  to  trap 
'  adult  Snake  River  sockeye  salmon 
returning  to  Redfish  Lake,  they  would  be 
allowed  to  migrate  into  the  lake  and 
spawn  naturally.  Because  there  are  so 
few  adults  expected,  juvenile  mortality 
rates  in  the  natural  environment  would 
likely  result  in  few  progeny  being 
available  for  outmigration  ffom  the  lake. 

Consultation  with  IDFG,  the  SBT,  and 
the  U.S.  Forest  Service  (Sawtooth 
National  Forest  and  Sawtooth  National 
Recreation  Area)  has  revealed  no 
controversy>and  no  unusual 
environmental  concerns  associated  with 
the  proposed  actions.  Assessment  of  the 


proposed  actions  did  not  reveal  any 
unknown  or  unique  risks  or  any  highly 
controversial  effects.  BPA  consulted 
with  the  U.S.  Fish  and  Wildlife  Service 
and  NMFS  pursuant  to  section  7  of  the 
ESA.  USFWS  stated  that  the  proposed 
1992  Juvenile  and  Adult  Trapping 
Program  would  not  likely  jeopardize  the 
continued  existence  of  endangered  or 
threatened  species,  or  adversely  modify 
or  destroy  their  critical  habitat.  On 
February  11, 1992,  USFWS  stated  that 
the  proposed  1992  Juvenile  and  Adult 
Trapping  Program  will  have  no  adverse 
impact  on  bald  eagles  and  wolves  or 
their  habitat.  On  April  8, 1992,  NMFS 
issued  a  No  Jeopardy  Biological  Opinion 
on  BPA’s  proposed  ^ding  of  IDEG’s 
juvenile  trapping  and  rearing  program 
and  adult  trapping  program.  Although 
NMFS  has  not  yet  issued  a  Biological 
Opinion  on  the  NMFS’  portion  of  the 
project  (hatching  eggs  and  rearing  the 
progeny  from  adults  trapped  this  year). 
BPA  expects  a  No  Jeopardy  Biological 
Opinion.  The  Idaho  Department  of  Fish 
and  Game  and  the  National  Marine 
Fisheries  Service  must  have  ESA 
Section  10  permits  to  implement  the 
proposed  program.  The  EA  has  not 
identified  any  significant  effect  on  the 
quality  of  the  human  environment  as  a 
result  of  the  proposed  1992  Juvenile  and 
Adult  Trapping  Program.  In  fact,  the 
proposed  action  should  contribute  to  the 
quality  of  the  human  environment  by 
conserving  and  rebuilding  a  run  of 
salmon  in  Idaho  that  has  great  culhural 
and  historical  value  to  the  people  of  that 
state  and  much  of  the  rest  of  the  Pacific 
Northwest. 

In  a  related  EIS,  the  Sawtooth  Valley 
Project  (formerly  Stanley  Basin)  EIS, 

BPA  will  evaluate  the  potential 
environmental  effects  of  the  following 
proposed  actions  and  alternatives: 
Continuation  of  trapping  and  rearing 
juvenile  o.  nerka  migrating  out  o( 
Redfish,  Alturas,  and  odier  Sawtooth 
Valley  lakes  during  April,  May,*  and 
June;  continuation  of  trapping,  holding, 
and  spawning  of  adult  sockeye  returning 
to  Redfish  Ls^e;  release  of  juvenile 
sockeye,  derived  fi:om  juvenile  and  adult 
trapping  efforts,  back  into  the  Snake 
River  system;  removal  or  modification  of 
barriers  in  Sawtooth  Valley  that  block 
upstream  migration  of  anadromous  fish; 
fertilization  of  Redfish  Lake  and  other 
selected  Sawtooth  Valley  nursery  lakes 
to  improve  productivity  for  sockeye 
salmon;  and  continuation  of  research  to 
determine  the  relationship  between 
sockeye  salmon  and  kokanee  salmon. 
determination:  Based  on  information  in 
the  EA,  as  summarized  here,  the 
proposed  1992  Juvenile  and  Adult 
Trapping  Program  does  not  constitute  a 


major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
NEPA.  Therefore,  the  preparation  of  an 
EIS  for  the  proposed  action  is  not 
required  and  DOE  is  issuing  this  FONSI. 

Issued  in  Washington,  DC,  on  April  9, 1992. 
Peter  N.  Brush, 

Acting  Assistant  Secretary  Environment, 
Safety  and  Health, 

(PR  Doc.  92-8977  Filed  4-1&-92;  8:45  am] 
BILUtlQ  CODE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP92-153-000] 

Texas  Gas  Transmission  Corp.; 

Limited  Waiver  of  Tariff  Provisions 

April  13. 1992. 

Take  notice  that  on  April  9, 1992, 
pursuant  to  S  385.206  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  a  petition  seeking  a  limited  waiver 
of  section  9  of  its  FT  Rate  Schedule,  in 
order  to  allow  the  assignment  on  a 
permanent  basis  of  firm  capacity  held 
by  Southern  Gas  Company  (Southern)  to 
the  City  of  Carrollton,  Kentucky 
(CarroUton). 

Texas  Gas  states  that  it  is  filing  the 
instant  petition  to  request  the  waiver  of 
section  9  of  its  FT  Rate  Schedule,  as 
contained  in  First  Revised  Volume  No. 
2-A  of  its  FERC  Gas  Tariff,  which  may 
be  necessary  to  allow  the  permanent 
assignment  by  Southern  to  Carrollton  of 
the  Agreement  Texas  Gas  states  that 
both  Carrollton  and  Southern  have 
requested  Texas  Gas  to  seek  the 
necessary  authorizations  to  permit  such 
an  assignment 

Texas  Gas  states  that  Carrollton  has 
indicated  its  arrangements  with 
Southern  to  provide  the  firm 
transportation  service  for  its  system 
supply  has  proved  unacceptable  and 
wishes  to  become  the  shipper  under  the 
Agreement  so  it  can  have  operational 
control  over  the  transportation 
arrangement  and  increase  its  supply 
flexibility.  Southern  and  Texas  Gas 
have  agreed  to  such  assignment  upon 
receipt  of  the  appropriate  and  necessary 
approvals. 

Texas  Gas  requests  waiver  of  section 
9  of  its  FT  Rate  Schedule  which  contains 
the  terms  and  conditions  of  its  Capacity 
Assignment  Program,  so  that  Southern 
can  assign  its  fim  capacity  on  Texas 
Gas  directly  to  Carrollton  on  a 
permanent  basis. 
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Any  person  desuing  to  be  heard  or  to 
protest  said  filing  shoi^  file  a  ntotion  to 
intervene  or  protest  with  the  Federal 
Energy  Regalatory  Commisaion,  825 
North  Ca{Htol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  19  CFR 
385.214  and  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  20v  1902.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motioa  to  intervene.  Coptes 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room, 
linwood  A.  Watson,  Jr^ 

Acting  Secretary. 

IFR  Doc.  92-8937  Filed  4-16-92:  8:45  am) 
BILUNO  CODE  6717-01-M 


Office  of  Conservation  and 
Renewable  Energy 

State  Energy  Advisory  Board;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L  92-463,  86  Stat  770),  notice  is  hmby 
given  of  the  following  meeting: 

Name:  State  Energy  Advisory  Board. 

Dote  Sr  Time:  May  7, 1992 — 9  a.m.  to  4:45 
pjn.  and  Iday  8, 1992 — 9  a.m.  to  5  p.m. 

Place:  Latbara  Hotel.  3000  M  Street.  NW., 
Washington.  DC  20007. 202-72&-500a 

Contact  Sarah  Kirchen,  U.S.  Department  of 
Energy,  Office  of  Technical  &  Financial 
Assistance,  CE-50,  Conservation  ft 
RenewaMe  Energy,  1000  independence 
Avenue,  SW.,  Washington,  DC  20585,  202- 
586-1893. 

FAX:  2(K-5ae-5145. 

Purpose  of  the  Board:  To  make 
recommendations  to  the  Assistant  Secretary 
for  Conservation  and  Renewable  Energy 
regarding  energy  efficiency  goals  and 
objectives  and  programmatic  and 
administrative  poHcies  related  to  the  State 
energy  efficiency  grant  programs,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the  State 
Energy  Efficiency  Programs  bnprovement  Act 
of  1990  (P.L.  101-440). 

Purpose  of  the  Meeting:  To  establish  the 
BoarcTs  operating  atructure,  consider  the 
Department  of  Energy's  proposed  changes  to 
the  Weatherization  Assistance  Program  and 
identify  other  important  issues  affecting 
energy  e^iciency  and  renewable  energy 
technology  deployment 

Tentative  Agenda 

•  Intent  of  P.L.  101-440 

•  Review  of  Advisory  Committee 
Procedures  and  Report  Requirements 

•  OTFA  Program  Overviews 

•  Briefing  on  Oil  Overcharge  StatiM 


•  New  OTFA  Imtialivea 

•  Discuss  Proposed  WAP  Regulatiooa 

•  identify  STEAB  Goals  and  Deliverables 
Public  Participation:  The  awetiag  ia  open 

to  the  public.  The  chairperson  of  the  Board  is 
empowered  to  conduct  die  meeting  to 
facilitate  the  orderly  conduct  of  business. 

Any  member  of  the  public  who  wishes  to 
make  an  oral  statement  pertaining  to  agenda 
itenw  should  contact  Swah  Kirchen  at  the 
address  or  telephone  number  bated  above. 
Requests  must  be  received  at  least  five  day* 
prior  to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation  on 
the  agenda. 

Transcript:  Available  for  public  review  and 
copying  at  the  PnUic  Reading  Room,  room 
1E^190,  Forrestal  Building,  1000  Independence 
Avenue,  SW„  Washington,  DC,  between  9 
a.m.  and  4  p jn..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC.  on  April  13, 

1992. 

Marcia  L.  Mama, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc  92-8974  Piled  4-10-92:  8:45  am] 
BKXIN6  CODE  64SO-Ot-M 

Offic*  of  Fossil  Energy 

(FE  Docket  No.  92-10-N61 

Enserch  Gas  Company;  Order  Granting 
Blanket  Authorization  to  Import  and 
Export  Natural  Gas  From  and  to 
Canada  and  Mexico 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  import  and 
export  natural  gas  frcnn  and  to  Canada 
and  Mexico. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Enserch  Gas  Company  blanket 
authorizaticm  to  import  up  to  200  Bcf  and 
export  up  to  200  Bcf  of  natural  gas  frcxn 
and  to  Cmada  and  Mexico,  over  a  two- 
year  period  commencing  with  the  date 
of  the  first  import  or  the  first  export. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Prc^rams  Do^et  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585, 
(202)  566-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  April  10, 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

|FR  Doc.  92-S476  Filed  4-16-92:  8:45  am) 
BtUme  CODE  S45S-«1-» 


ENVIRONMENTAL  PROTECTION 


[Fm.-4t24-SI 

Guideline  for  Oxygonated  Gasoline 
Waivara  under  Section  2114mK3KO>  of 
the  Clean  Air  Act  as  Amended 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  availability  of 
guidelines. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of  guidelines  for  oxygenated 
gasoline  waivers  under  section 
211(m)(3)(C)  of  the  Clean  Air  Act  as 
amended. 

ADDRESSES:  Persons  wishing  to  receive 
copies  of  these  guidelines  should 
contact  Ms.  Angela  Young  at  (202}  260- 
2637.  After  A()ril  3, 1992,  Ms.  Young  may 
be  reached  at  (202)  23^-9010l  Written 
requests  for  gi^elines  may  be  sent  to: 
Ms.  Angela  Young,  Field  Operations  and 
Support  Division  (EN-397F),  401  M 
Street,  SW.,  Washington.  DC  20460. 

Materials  relevant  to  these  guidelines 
have  been  placed  in  Docket  A-91-04  by 
EPA.  The  docket  is  located  in  the  Air 
Docket  Section  (LE-131),  U.S. 
Environmental  ^otection  Agency.  401  M 
Street  SW.,  Washington,  DC  20460  in 
room  M-1500  of  Waterside  Mall  and 
may  be  inspected  from  8:30  a.m.  to  noon 
and  1:30  p  jn.  to  3:30  p.m.  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  for  copying  docket  material. 

EPA  utilized  the  Regulatory 
Negotiation  process  in  developing 
proposed  waiver  guidelines.  Materials 
relevant  to  the  Regulatory  Negotiation 
have  been  placed  in  Docket  A-91-17  by 
EPA.  'The  docket  is  located  at  the 
address  listed  above. 

FOR  FURTHER  INFORMATKW  CONTACT: 
for  information  on  the  substantive 
content  of  the  guidelines,  please  contact 
Mr.  Alfonse  Mannato  at  (202)  260-9040. 
After  A{»il  3. 1992,  Mr.  Mannato  may  be 
reached  at  (21^)  233-9010.  For  copies  of 
the  guidelines,  please  contact  Ms. 

Angela  Young  at  the  phone  numbers 
specified  in  the  “ADDRESSES”  sectimi. 
SUPPLEMENTARY  MFORMATION:  Section 
2Tl(mK3^){C)  of  the  Clean  Air  Act  as 
amen^d  by  the  Clean  Air  Act 
Amendments  of  1990  (“the  Act”)  allows 
any  person  to  petition  the  Administrator 
to  delay  the  effective  date  of  an 
oxygenated  gasoline  program  required 
under  section  211(m)  of  the  Act.  If  the 
Administrator  determines  that  there  is, 
or  is  likely  to  be,  for  any  subject 
nonattainment  area,  ki^equate 
domestic  supply  of,  or  distribution 
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capacity  for.  oxygenated  gasoline 
meeting  the  requirements  of  section 
211(m)  or  fuel  additives  (“oxygenates’*) 
necessary  to  meet  such  requirements, 
then  the  Administrator  shall  delay  the 
effective  date  of  the  required  program 
for  one  year.  Upon  petition,  the 
Administrator  may  delay  the  effective 
date  for  one  additional  year. 

On  September  3, 1991,  EPA  published 
a  Notice  of  Proposed  Guidelines  in  the 
Federal  Register.^  EPA  utilized  the 
Regulatory  Negotiation  process  in 
developing  the  proposed  guidelines.  For 
a  detailed  discussion  of  the  Reg\ilatory 
Negotiation  process  as  it  relates  to  the 
proposed  guidelines,  please  refer  to  the 
September  3, 1991  notice. 

EPA  is  announcing  the  availability  of 
guidelines  for  waiver  petitions 
submitted  under  section  211(m)(3)(C). 

The  guidelines  discuss  the  contents  of 
such  petitions,  guidelines  for  decisions, 
as  well  as  other  relevant  factors. 

Interested  parties  may  receive  copies 
of  these  guidelines  from  Ms.  Angela 
Young  at  the  EPA  address  listed  above. 

Dated:  April  8. 1992. 

William  G.  Rosenberg, 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  92-8967  Filed  4-16-92;  8:45  am) 
mUINO  CODE  SS6O-S0-M 

[ER-FRL-4124-2] 

Environmental  Impact  Statementa  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  30. 1992  Through  April 
03, 1992  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10. 1992  (57  FR  12499). 

Draft  EISs 

ERP  No.  D-AFS-K65138-GA  Rating 
EC2,  Red  Hill  Planning  Area  Timber 
Sale,  Implementation,  Sequoia  National 
Forest,  Tule  River  Ranger  District, 

Tulare  County,  CA. 

Summary 

EPA  expressed  environmental 
concerns  regarding  potential  impacts  to 
water  quality,  air  quality  and  cumulative 

•  56  FR  43593  (September  3. 1991). 


losses  of  wildlife  habitat.  EPA  requested 
information  in  the  FEIS  concerning 
cumulative  impacts  to  wildlife  habitat 
and  air  and  water  quality  from  the  Red 
Hill  and  other  planned  timber  sales. 

ERP  No.  D-BOP-G81005-TX  Rating 
EC2,  Jefferson  County  Federal 
Correctional  Complex,  Construction  and 
Operation.  City  of  Beaumont,  Jefferson 
County,  TX. 

Summary 

EPA  had  environmental  concerns  with 
the  lack  of  sufficient  information  in  the 
following  areas:  hazardous  waste,  prime 
farmland  and  wetlands.  EPA 
recommended  the  following: 

Development  of  a  waste  minimization 
plan,  clarification  of  prime  farmland 
acreage,  additional  information 
regarding  the  wildlife  habitat  value  of 
wetland  areas  and  completion  of  a 
wetlands  delineation  so  that  impacts  to 
wetlands  can  be  quantified. 

Fmal  EISs 

ERP  No.  F-AFS-L65152-AK  Kelp  Bay 
Timber  Harvest  Project,  Availability  of 
Timber  to  the  Alaska  Pulp  Long-Term 
Timber  Sale  Contract,  Timber  Sale  and 
Road  Construction,  Implementation, 
Tongass  National  Forest,  Baranof 
Islands,  AK. 

Summary 

EPA  continued  to  have  concerns  with 
the  potential  effect  of  the  action 
alternatives  on  water  quality.  A  water 
quality  monitoring  plan  should  be 
developed  prior  to  project 
implementation  to  demonstrate  that 
Alaska's  Water  Quality  Standards  will 
be  met  and  Fisheries  are  protected. 

Regulations 

ERP  No.  R-NSF-A99193-00  45  CFR 
Part  641 — ^Environmental  Assessment 
Procedure  for  Proposed  National 
Science  Foundation  Actions  in  the  US 
Antarctica  Program,  Proposed  Rule;  (57 
FR  7355). 

Summary 

EPA  had  concerns  that  the  procedures 
described  in  the  proposed  rule  appear  to 
more  closely  reflect  the  provisions  of 
E.0. 12114.  EPA  expressed  concerns  in 
the  context  of  whether  the  proposed  rule 
embodies  all  of  the  relevant 
requirements  of  the  Protocol,  and 
recommended  that  NSF  provide 
clariHcation  on  several  sections  of  the 
proposed  rule. 

Dated:  April  14, 1992. 

Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 

[FR  Doc.  92-8991  Filed  4-16-92: 8:45  am) 
BILLING  CODE  6S6O-S0-M 


(ER-FRL-4124-11 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-S076  or  (202)  260-6075. 

Availability  of  Environmental  Impact 
Statements  Filed  April  6, 1992  through 
April  10, 1992  pursuant  to  40  CFR  1506.9. 

EIS  No.  920117,  Draft  EIS,  FHW,  NY. 
Northern  State  Paricway  Widening 
Project,  Construction  from 
Meadowbrook  State  Parkway 
Interchange  to  Wantagh  State  Parkway 
Interchange,  Fimding,  Town  of  North 
Hempstead,  Nassau  County,  NY,  Due: 
June  1, 1992,  Contact:  Harold  J.  Brown 
(518)  472-3616. 

EIS  No.  920118,  Final  EIS,  COE,  NJ, 

DE,  PA.  Delaware  River  Comprehensive 
Navigation  Charmel  Improvement, 
Beckett  Street  Terminal  in  New  Jersey 
through  Philadelphia  Habor, 
Implementation,  Several  Counties,  NJ, 

DE  and  PA,  Due:  May  18, 1992.  Contact: 
Jerry  J.  Pasquale  (215)  597-6840. 

EIS  No.  920119,  Draft  EIS,  AFS.  WY. 
Union  Pass  Road  Relocation  Project. 
Connecting  Union  Pass  Road  and  Green 
River  Lakes  Road,  Implementation. 
Bridger-Teton  National  Forest,  Pinedale 
Ranger  District,  Fremont  and  Sublette 
Counties,  WY.  Due:  June  1, 1992, 

Contact:  Kurt  Nelson  (307)  367-4326. 

EIS  No.  920120,  Draft  EIS,  FHW,  CT. 
Prospect  Street  Bypass,  Improvement, 
Mixmaster  exit  No.  55  from  1-84  onto 
Governor  Street  to  US  5  in  the  vicinity  of 
Goodwin  Brook,  Funding,  NIDES, 
section  10  and  404  Permits,  Town  of  East 
Hartford,  Hartford  County,  CT.  Due: 

June  8, 1992,  Contact:  James  J.  Barakos 
(203)  240-3705. 

EIS  No.  920121,  Final  EIS,  SCS,  MO. 
Town  Branch  Watershed  Protection 
Plan.  Flood  Reduction  and  Fish  and 
Wildlife  Improvements,  Funding  and 
section  404  Permit,  City  of  Albany, 
Gentry  County.  MO,  Due:  May  18, 1992, 
Contact:  Russell  C.  Mills  (314)  876-0900. 

EIS  No.  920122,  Draft  EIS,  AFS.  OR. 
Quosatana  and  Bradford  Timber  Sales 
and  Integrated  Resource  Projects, 
Implementation,  Siskiyou  National 
Forest,  Gold  Beach  Ranger  District. 
Curry  County,  OR,  Due:  June  1, 1992, 
Contact:  Susan  Mathisim  (503)  247-6651. 

EIS  No.  920123,  Draft  EIS,  UAF,  MO. 
Whiteman  Air  Force  Base  (AFB) 
Minuteman  11  of  the  351st  Missile  Wing 
Deactivation,  Implementation,  Johnson 
County,  MO.  Due;  June  1, 1992,  Contact: 
Joseph  Doyle  (804)  764-7844. 

EIS  No.  920124,  Draft  Supplement, 
AFS.  MT,  Lost  Silver  Timber  Harvest 
Project.  Timber  Sale  and  Road 
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Construction,  Implementation,  Flathead 
National  Forest,  Horse  Ranger  District, 
Flathead  County,  MT,  Due:  June  01. 1992, 
Contact:  Allen  Christophersen  (406)  387- 
5243. 

EIS  No.  920125,  Final  EIS,  GSA,  MD. 
Baltimore  Health  Care  Financing 
Administration  Consolidation  (HCFA), 
Sites  Selection  and  Funding,  Woodlawn 
Area,  Baltimore  County,  MD,  Due:  May 
18, 1992,  Contact:  Harold  Quinn  (215) 
656-5680. 

EIS  No.  920126,  Final  EIS,  DOE,  CA, 
WA,  ID,  OR,  Adoption — ^PaciRc  and 
Altamont  Natural  Gas  Transmission 
Pipeline  Construction,  Operation  and 
Maintenance,  Authorization  of  Import 
Licenses  for  Canadian  Natural  Gas 
Shippers,  section  10  and  404  Permits, 
extending  from  Canada  through  CA, 

WA,  ID  and  OR. 

Contact:  P.J.  Fleming  (202)  586-4819. 

The  US  Department  of  Energy,  has 
Adopted  the  US  Federal  Energy  Regulatory 
Commission's  tinal  EIS  Tiled  with  the 
Environmental  Protection  Agency  on  5-16-91. 

Amended  Notices 

EIS  No.  910401,  Draft  EIS.  FAA,  MN. 
Minneapolis-St.  Paul  International 
Airport,  Runway  4-22  Extension, 

Funding,  Wold-Chamberlain  Field, 
Hennepin  County,  MN.  Due:  May  1, 

1992,  Contact:  Glen  Orcutt  (612)  725- 
7221. 

Published  FR — ^11-15-91  Review  period 
extended. 

EIS  No.  920068,  Draft  EIS.  SFW,  NJ. 
Delaware  River  Watershed  Basin, 
Introduction  of  an  Anadromous 
Salmonid  Species,  Implementation, 
Funding.  Delaware  River,  NJ,  Due:  June 
5, 1992,  Contact:  Ronald  Essig  (617)  965- 
5100. 

Published  FR — 03-13-92 — ^Review  period 
extended. 

Dated:  April  14. 1992. 

Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 

(FR  Doc.  92-8992  Filed  4-16-92:  8:45  am] 
BIUJNO  CODE  6S60-S0-M 


National  Drinking  Water  Advisory 
Council;  Open  Meeting 

Under  section  (l)(a)(2]  of  Public  Law 
92-423,  ‘The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  meeting  of  the  National  Drinking 
Water  Advisory  Council  established 
under  the  Safe  Drinking  Water  Act  as 
amended  (P.L.  99-339],  will  be  held  at  9 
a.m.  on  May  7, 1992  and  at  8:30  a.m.  on 
May  8, 1992,  at  the  Hyatt  Regency 
Bellevue,  900  Bellevue  Way  NE., 
Bellevue,  Washington,  98004.  Council 


Subcommittees  will  hold  their  meetings 
on  May  4  and  5, 1992. 

The  purpose  of  the  meeting  will  be  to 
seek  Council  advice  and  comments  on 
major  program  issues.  These  issues 
include:  Primacy,  Comprehensive  State 
Ground  Water  detection  Programs  and 
Standard  Setting.  A  panel  of  experts  will 
discuss  Alternative  Financing 
Mechanisms  to  fund  state  program 
implementation  costs  on  May  7, 1992. 

The  meeting  will  be  open  to  the 
public.  The  Council  encourages  the 
hearing  of  outside  statements  and  will 
allocate  a  portion  of  its  meeting  time  for 
public  participation.  Oral  statements 
will  be  limited  to  ten  minutes.  It  is 
preferred  that  there  be  only  one 
presenter  for  each  statement.  Any 
outside  parties  interested  in  presenting 
an  oral  statement  should  petition  the 
Council  by  telephone  at  (202)  260-2285. 
The  petition  should  include  ^e  topic  of 
the  proposed  statement,  the  petitioner's 
telephone  number  and  should  be 
received  by  the  Council  before  May  1. 
1992. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  the  members 
before  any  Hnal  discussion  or  vote  is 
completed.  Statements  received  after 
the  meeting  will  become  part  of  the 
permanent  meeting  file  and  will  be 
forwarded  to  the  Council  members  for 
their  information. 

Any  member  of  the  public  wishing  to 
attend  the  Council  meeting,  present  an 
oral  statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw,  Designated  Federal  Official, 
National  Drinking  Water  Advisory 
Council,  U.S.  Environmental  Protection 
Agency,  Office  of  Ground  Water  and 
Drinking  Water  (WH-550A),  401  M 
Street  SW.,  Washington,  DC  20460  or  at 
(202)  260-2285. 

Dated:  April  6. 1992. 

James  R.  Elder, 

Director.  Of f ice  of  Ground  Water  and 
Drinking  Water. 

[FR  Doc.  92-8958  Filed  4-16-92: 8:45  am] 
BILUNG  CODE  6S60-S0-M 

(FRL-4124-4] 

Science  Advisory  Board,  Radiation 
Advisory  Committee,  Open  Meeting, 
May  21-22, 1992 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Radiation 
Advisory  Committee  (RAC)  will  meet  on 
May  21-22, 1991  at  the  JW  Marriott 


Hotel,  on  Pennsylvania  Avenue  at 
National  Place,  1331  Pennsylvania 
Avenue  NW.,  Washington.  DC.  The 
Hotel  telephone  number  is  (202)  393- 
2000.  The  meeting  will  begin  at  8:30  a.m. 
Thursday  May  21  and  end  no  later  than 
5  p.m.  Friday  May  22.  The  meeting  is 
open  to  the  public  and  seating  is  limited. 

The  primary  purpose  of  the  meeting  is 
to  allow  the  Committee  to  consider  three 
issues.  One  is  the  Office  of  Radiation 
Program’s,  “Reevaluation  of  EPA’s 
Methodology  for  Estimating  Radiogenic 
Cancer  Risks”.  This  review  began 
February  10-12  and  is  described  more 
fully  in  the  January  29, 1992  Federal 
Register  announcement  (page  3429]  of 
the  Committee's  February  meeting. 
Copies  of  the  Agency’s  Reevaluation 
can  be  obtained  by  calling  Dr.  Jerry 
Puskin  (202/260-9633). 

The  second  is  a  review  of  the  Office  of 
Drinking  Water’s,  “Suggested  Guidelines 
for  the  Disposal  of  Drinking  Water 
Treatment  Wastes  Containing 
Naturally-Occurring  Radionuclides," 
issued  in  1990  as  a  Public  Water  Supply 
Guidance.  The  Guidelines  document 
was  developed  and  reviewed  inside  and 
outside  of  ^A.  Organizations 
participating  in  the  development  and 
review  include:  a  special  committee  of 
the  Conference  of  Radiation  Control 
Program  Directors;  the  Department  of 
Energy:  several  EPA  program  offices 
and  regions;  the  Nuclear  Regulatory 
Commission;  and  selected  states.  With 
the  assistance  of  the  Office  of  Radiation 
Programs  (ORP)  the  ODW  exercised 
initiative  in  creating  this  document  in 
support  of  the  regulation  of 
radionuclides  in  drinking  water. 

Existing  and  anticipated  regulations 
would  require  water  supply  systems  that 
distribute  water  containing  uranium, 
radium,  or  radon  in  excess  of 
established  levels  to  remove  these 
radionuclides.  Treatment  of  these  water 
supplies  can  concentrate  the 
radionuclides  in  the  treatment  wastes. 
The  stated  purpose  of  the  EPA 
Guidelines  document,  which  addresses 
the  management  of  these  wastes,  is  “to 
guide  waste  treatment  facilities  and 
State  and  local  regulators  toward  safe 
and  responsible  waste  management 
practices.”  Copies  of  the  Guidelines 
document  can  be  obtained  by  calling  the 
Safe  Drinking  Water  Hotline  (800/426- 
4791). 

Having  consulted  with  ODW  staff,  the 
Committee  plans  to  address  the 
following  questions: 

1.  In  the  Guidelines  document,  the 
ODW  summarized  well-documented 
drinking  water  treatment  technologies 
and  disposal  practices.  (The  summary 
does  not  include  a  critical  evaluation  of 
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treatment  technologies  for  BAT 
identification  and  costing  purposes 
which  appears  in  a  different  document.) 
Are  the  relevant  available  treatment 
technologies  and  available  disposal 
practices  correctly  characterized? 

2.  The  ODW  compiled  background 
and  technical  criteria  from  many 
sources.  Are  the  background  materials 
and  numerical  criteria  used  in  creating 
the  1990  Guidelines  document  still 
scientifically  supportable  and  current, 
especially  in  terms  of  speciBc  limits  for 
solid  waste  disposal? 

3.  Are  the  rationale  and  guidance  for 
selection  of  treatment  technologies  and 
waste  disposal  practices  clear? 

4.  Is  the  recommended  radiation 
exposure  guidance  for  workers 
complete,  appropriate,  and  clear? 

5.  Are  there  other  important  issues 
that  should  be  addressed  in  the 
Guidelines  document? 

Thirdly,  the  Committee  will  consider 
additional  activities  for  FY92. 

For  details  concerning  this  meeting, 
including  a  draft  agenda,  please  contact 
Mrs.  Kathleen  Conway  (before  May  1) 
or  Mrs.  Dorothy  Clark  (until  the  date  of 
the  meeting).  Science  Advisory  Board 
(A-lOlF),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  Telephone:  (202)  260-6552  and 
FAX:  (202)  260-7118.  Members  of  the 
public  who  wish  to  make  brief  oral 
presentations  to  the  Committee  should 
contact  Mrs.  Conway  no  later  than 
Friday,  May  1. 1992  in  order  to  be 
included  on  the  Agenda.  An  additional 
15  minutes  will  be  reserved  each  day  for 
public  comment  not  scheduled  in 
advance.  Written  statements  of  any 
length  (at  least  30  copies)  may  be 
provided  to  Mrs.  Conway  for 
distribution  to  the  Committee.  Materials 
received  before  May  1  will  be  mailed  to 
the  Committee,  materials  which  arrive 
later  will  be  distributed  at  the  meeting. 
The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 

Dated;  April  3, 1992. 

Donald  G.  Barnes, 

Director.  Science  Advisory  Board. 

[FR  Doc.  92-8966  Filed  4-16-02;  B;45  atn| 
BILLING  COOE  SSeO-SO-M 


agency:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  amendment  of  section 
404(c)  final  determination  and  notice  of 
availability. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  has  amended  the  October 
16, 1985  Clean  Water  Act  section  404(c) 
Final  Determination  concerning  the 
Bayou  aux  Carpes  site  in  )efferson 
Parish,  Louisiana,  to  add  the  following 
exceptions:  (1)  Discharges  of  dredged  or 
fill  material  for  the  purpose  of  relocating 
the  below  ground  Shell  Pipe  Line 
Corporation  (Shell)  pipeline,  and  (2) 
discharges  of  dredged  or  fill  material  for 
purposes  of  conducting  routine 
operation  and  maintenance  of  this  Shell 
pipeline,  provided  dredged  or  fill 
material  is  placed  in  piles  with  breaks  in 
between  to  allow  sheet  flow  to  adjacent 
wetlands.  EPA  concludes  that  these 
proposed  activities  will  not  result  in 
unacceptable  adverse  effects  under 
section  404(c).  This  amendment  does  not 
provide  authorization  under  section  10 
of  the  Rivers  and  Harbors  Act  of  1899  or 
section  404  of  the  Clean  Water  Act  for 
Shell’s  proposed  discharges.  Shell  must 
obtain  authorization  from  the  Corps  of 
Engineers  in  order  to  proceed  with  the 
discharges  associated  with  its  proposed 
activities  governed  by  these  statutes  at 
the  Bayou  aux  Carpes  site. 

EFFECTIVE  DATE:  The  amendment  was 
effective  February  28, 1992  upon 
signature  of  EPA's  Assistant 
Administrator  for  Water. 

FOR  FURTHER  INFORMATION  CONTACT: 
Specific  details  are  available  from 
Joseph  P.  Da  Via  (EPA)  at  (202)  260-1602. 
Copies  of  the  amendment  are  available 
through  the  EPA  Wetlands  Hotline  at 
(800)  832-7828. 

SUPPLEMENTARY  INFORMATION:  Section 
404(c)  of  the  Clean  Water  Act  authorizes 
EPA  to  prohibit  or  restrict  the  use  of 
portions  of  waters  of  the  United  States 
for  discharging  dredged  or  HU  material. 
In  December,  1991,  Shell  Pipe  Line 
Corporation  petitioned  EPA  to  modify 
its  1985  section  404(c)  Final 
Determination  concerning  the  Bayou 
aux  Carpes  site  to  enable  it  to  relocate  a 
below  ground  pipeline  to  allow 
completion  of  a  Federal  hurricane 
protection  levee  project  adjacent  to  the 
site,  and  to  conduct  future  routine 
operation  and  maintenance  of  the 
pipeline. 

EPA  announced  Shell’s  request  for 
amendment  of  the  Bayou  aux  Carpes 
Final  Determination  and  requested 
public  comment  in  the  January  31, 1992 
Federal  Register  (57  FR  3757).  EPA 
formally  notified  the  Corps  of  Engineers 
Headquarters  of  the  Shell  petition  and 
requested  any  comments  on  Shell’s 
proposal.  EPA  also  mailed  copies  of  the 


Federal  RegMer  notice  to  other  parties 
believed  to  be  interested  in  the  proposed 
action. 

There  were  no  comments  from  the 
public  received  by  EPA  in  response  to 
the  Federal  Register  notice.  Corps 
Headquarters  responded  in  a  February 
18, 1992  letter  to  ^A  and  recommended 
that  EPA  give  full  consideration  to  the 
request  by  Shell  to  undertake  the 
activity.  Corps  Headquarters  also  stated 
that  based  on  information  provided,  it 
appears  that  only  minimal  and 
temporary  impacts  associated  with  the 
project  would  be  necessary  to  facilitate 
pipeline  relocation  and  maintenance. 
Further.  Corps  Headquarters  indicated 
that  they  had  coordinated  their  response 
with  the  Corps  of  Engineers  New 
Orleans  District  Office  and  the  District 
was  gathering  information  to  review  the 
project  in  accordance  with  Corps  of 
Engineers  regulatory  requirements. 
According  to  Corps  Headquarters, 
during  the  permit  review  process,  the 
District  will  consider  permit  conditions 
to  minimize  impacts  to  wetlands  within 
the  proposed  project  area. 

EPA  carefully  reviewed  Shell’s 
proposal,  comments  submitted  by  the 
Corps  of  Engineers,  and  the  existing 
Bayou  aux  Carpes  section  404(c) 
administrative  record.  Based  on  this 
review,  EPA  concluded  that 
environmental  impacts  associated  with 
the  Shell  pipeline  relocation  activity 
would  not  result  in  unacceptable 
adverse  effects  to  the  Bayou  aux  Carpes 
section  404(c)  area.  In  reaching  this 
decision,  EPA  considered  that  (1)  the 
environmental  impacts  are  minor  and 
temporary  because  the  project  is 
confined  to  an  area  approxima.tely  0.43 
acres  in  size  and  the  project  involves  a 
maximum  discharge  of  300  cubic  yards 
of  dredged  or  fill  material  for  a  period  of 
approximately  two  weeks;  (2)  the 
impacted  area  will  be  restoreid  to  pre- 
project  contours  when  the  project  is 
complete:  (3)  the  Shell  pipeline 
relocation  is  a  precautionary  action 
necessary  to  facilitate  the  enlargement 
of  a  Federal  hurricane  protection  levee 
adjacent  to  the  section  404(c)  area:  and 
(4)  Shell  evaluated  and  attempted 
alternate  methods  of  pipeline  relocation 
which  were  unsuccessfuL 
With  regard  to  the  Shell  request  to 
except  from  the  Bayou  aux  Carpes  Final 
Determination  future  discharges 
associated  with  routine  operation  and 
maintenance  of  this  pipeline,  EPA  has 
determined  that  this  request  is 
equivalent  to  the  existing  exception 
described  in  the  October  16, 1985  Bayou 
aux  Carpes  Final  Determination  for 
routine  operation  and  maintenance 
activities  of  the  Southern  Natural  Gas 
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Company  pipeline  also  located  within 
the  area  restricted  by  EPA’s  action 
under  section  404(c).  No  information  has 
been  provided  which  suggests  that  such 
maintenance  has  had  greater  impacts 
than  expected. 

Dated:  March  31, 1992. 

Martha  G.  Prothro, 

Acting  Assistant  Administrator  for  Water. 

(FR  Doc.  92-8965  Piled  4-16-92;  8.45  am] 

BILUNQ  CODE  6S60-S0-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Technical  Advisory  ComnHttee  for 
Diabetes  Translation  and  Community 
Control  Programs:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
committee  meeting. 

Name:  Technical  Advisory  Committee  for 
Diabetes  Translation  and  Community  Control 
Programs. 

Time  and  Date:  8  a.m.-4:30  p.m..  Tuesday, 
May  19, 1992. 

Place:  Ramada  Renaissance  Hotel  Atlanta 
Airport.  4736  Best  Road.  College  Park. 

Georgia  30337.  (Exit  Riverdale  Road  off  1-65.) 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
advising  the  Director,  CDC.  regarding 
priorities  and  feasible  goals  for  translation 
activities  and  community  control  programs 
designed  to  reduce  risk  factors,  morbidity, 
and  mortality  associated  with  diabetes  and 
its  complications.  The  Committee  advises 
regarding  policies,  strategies,  goals  and 
objectives,  and  priorities;  identifies  research 
advances  and  technologies  ready  for 
translation  into  widespread  community 
practice;  recommends  public  health  strategies 
to  be  implemented  through  community 
interventions;  advises  on  operational 
research  and  outcome  evaluation 
methodologies:  identifies  research  issues  for 
further  clinical  investigation;  and  advises 
regarding  the  coordination  of  programs  with 
Federal,  voluntary,  and  private  resources 
involved  in  the  provision  of  services  to 
people  with  diabetes. 

Matters  to  be  Discussed:  The  Committee 
will  continue  to  discuss  specific  objectives 
related  to  translation  for  Technical  Advisory 
Committee  for  Diabetes  Translation  and 
Community  Control  Programs.  In  addition, 
the  Committee  will  discuss  issues  related  to 
current  research  and  science  that  is  ready  for 
translation  into  communitywide  practice. 
Division  of  Diabetes  Translation  staff  will 
provide  updates  on  diabetes  control  activities 
and  programs  currently  operational  within 
and  outside  of  the  Division. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Frederick  G.  Murphy,  Program  Analyst. 


Division  of  Diabetes  Translation,  National 
Center  for  Chronic  Disease  Prevention  and 
Health  Promotion,  CDC,  1600  Clifton  Road, 
NE.  (K-10),  Atlanta.  Georgia  30333,  telephone 
404/488-5005  or  FTS  238-5005. 

Dated:  April  10, 1992. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination 
Centers  for  Disease  Control. 

(FR  Doc.  92-8912  Filed  4-16-92;  8;45  am) 
BILUNQ  CODE  4160-1S-M 


Nationai  Committee  on  Vital  and 
Health  Statistica  (NCVHS) 
Subcommittee  on  Mental  Health 
Statistics:  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control, 
announces  the  following  committee 
meeting. 

Name:  NCVHS  Subcommittee  on  Mental 
Health  Statistics. 

Time  and  Date:  9:30  a.m.-4  p.m..  May  22, 
1992. 

Place:  Room  337A-339A.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  continue 
deliberations  initiated  at  previous  meetings 
regarding  the  collection  and  analysis  of 
institutional  and  person  oriented  longitudinal 
data  on  children  and  youth  with  mental 
disorders.  The  subcommittee  will  also  review 
recent  developments  in  the  area  of  disability 
statistics  particularly  as  they  relate  to 
proposed  activities  at  NCHS  and  the  National 
Academy  of  Sciences. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D.,  Executive  Secretary. 
NCVHS.  NCHS,  room  1100,  Presidential 
Building,  6525  Belcrest  Road,  Hyattsville. 
Maryland  20782.  telephone  number  301/436- 
7050  or  FTS  436-7070. 

Dated:  April  10. 1992. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 

(FR  Doc.  92-8911  Filed  4-16-92;  8;45  am) 
BILLING  CODE  4160-IS-M 

Food  and  Daig  Administration 

(Docket  No.  91E-0476] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Dermatop*^ 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Dermatop*  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr„  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joel  Sparks,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Di^ 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301^3-1382. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Dermatop'*. 
Dermatop*  (prednicarbate)  is  indicated 
for  the  relief  of  the  inflammatory  and 


Federal  Register  /  Vol.  57,  No.  75  /  Friday,  April  17,  1992  /  Notices  '  13747 


pruritic  manifestations  of  corticosteroid- 
responsive  dermatoses.  Subsequent  to 
this  approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Dermatop*  (U.S.  Patent 
No.  4,242,334)  from  Hoechst 
Aktiengesellschaft,  and  the  Patent  and 
Trademark  Office  requested  FDA’s 
assistance  in  determining  this  patent’s 
eligibility  for  patent  term  restoration. 
FDA,  in  a  letter  dated  January  30, 1992, 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Dermatop* 
represented  the  Hrst  commercial 
marketing  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product’s  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Dermatop*  is  3,532  days.  Of  this  time, 
1,450  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  2,082  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 


Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  October  14, 1992,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
Part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated;  April  7, 1992. 

Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 


Laboratory  of  Chromosome  Biology 
under  contract  with  Advanced 
BioScience  Laboratories,  bic.  During  the 
closed  portion,  a  site  visit  review  of  the 
Molecular  Mechanisms  of 
Carcinogenesis  Laboratory  under 
contract  with  ABL-Basic  Research 
Program  will  be  conducted. 

These  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
contractor,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  room  10A06, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  Tel.  (301)  496-5708,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

Dr.  Cedric  W.  Long,  Executive 
Secretary,  Frederick  Cancer  Research 
and  Development  Center  Advisory 
Committee,  National  Cancer  Institute 


1.  The  Date  an  Exemption  Under  Section 
505(i)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  Became  Effective 

January  21, 1982.  The  applicant  claims 
January  22, 1982,  as  the  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
date  was  January  21, 1982,  which  was  30 
days  after  FDA  receipt  of  the  IND. 

2.  The  Date  the  Application  Was 
Initially  Submitted  With  Respect  to  the 
Human  Drug  Product  Under  Section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act 

January  10, 1986.  FDA  has  verified  the 
applicant’s  claim  that  the  new  drug 
application  (NDA)  for  Dermatop*  (NDA 
19-568)  was  submitted  on  January  10, 
1988. 

3.  The  Date  the  Application  Was 
Approved 

September  23, 1991.  FDA  has  verified 
the  applicant’s  claim  that  NDA  19-568 
was  approved  on  September  23, 1991. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  2  years  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  June  16, 1992,  submit  to  the 


[FR  Doc.  92-8872  Filed  4-16-92;  8:45  am) 
BILLING  CODE  4160-01-M 


National  Institutes  of  Health 

National  Cancer  Institute;  Meeting  of 
the  National  Cancer  institute  Frederick 
Cancer  Research  and  Development 
Center  Advisory  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Institute  Frederick 
Cancer  Research  and  Development 
Center  Advisory  Committee,  June  11  and 
12, 1992,  Building  549,  Executive  Board 
Room,  NCI  Frederick  Cancer  Research 
and  Development  Center,  Frederick, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  June  11  from  8:30  a.m.  to 
approximately  9:30  a.m.  to  discuss 
administrative  matters  such  as  future 
meetings,  budget  and  informational 
items  related  to  the  operation  of  the  NCI 
Frederick  Cancer  Research  and 
Development  Center.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  I^blic  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  June  11 
from  approximately  9:30  a.m.  to 
adjournment  on  June  12  for  a  discussion 
of  the  previous  site  visit  reviews  of  the 
AIDS  Vaccine  Program  under  contract 
with  Program  Resources.  Inc.  and  the 


Frederick  Cancer  Research  and 
Development  Center,  P.O.  Box  B, 
Frederick,  Maryland  2170Z-1201,  Tel. 
(301)  846-1108,  will  furnish  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control.) 

Dated:  April  8, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  92-8881  Filed  4-16-92;  8:45  am] 
BIUING  CODE  4140-01-M 


National  Cancer  Institute;  Meetings  of 
the  National  Cancer  Advisory  Board 
and  Its  Subcommittees 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subcommittees  on  May  5-6, 1992.  The 
full  Board  will  meet  in  Conference  Room 
10,  6th  Floor,  Building  3lC,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892.  Meetings  of 
the  Subcommittees  of  the  Board  will  be 
held  at  the  times  and  places  listed 
below.  Except  as  noted  below,  the 
meetings  of  the  Board  and  its 
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Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  portion  of  the  Board  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sections 
553b(c)(4)  and  552b(c)(6).  title  5.  U.S.C. 
and  se^on  10(d)  of  F^blic  Law  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  seoets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disdosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office. 
National  Cancer  Institute.  National 
Institutes  of  Health,  room  10A06. 

Building  31. 9000  Rockville  Pike. 

Bethesda.  Maryland  20892  (301/496- 
5708)  will  provide  a  summary  of  the 
meeting  a^  roster  of  the  Board 
members,  iq>on  request. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Executive  Secretary:  Mrs.  Barbara  Bynum. 
Building  31,  room  10A03.  Bethesda.  MD  20892; 
(301)  496-5147. 

Dates  of  Meeting:  May  5-6. 1992. 

Piace  of  Meeting:  Building  3lC,  Conference 
Room  10. 

Open.*  May  5—8  a.m.  to  approximately  3 
p.m. 

Agenda:  Reports  on  activities  of  the 
President's  Cancer  Panel;  the  Director’s 
Report  on  the  National  Cancer  Institute:  and 
Scientific  Presentations;  Subcommittee 
Reports;  and  New  Business. 

Closed:  May  5 — 3  p.m.  to  recess. 

Agenda:  For  review  and  discussion  of 
individual  grant  applications. 

Open:  May  6 — 8  a.m.  to  adjournment. 

Agenda:  Micy  and  Scientific 
Presentations,  Mini  Symposium, 

Subcommittee  Reports;  and  New  Business. 

Name  of  Committee:  Subconunittee  on 
Informatioa  and  Cancer  Control  for  the  Year 
2000. 

Executive  Secretary:  Mr.  Paul  Van  Nevel. 
Building  31.  room  10A31.  Bethesda,  MD  20892: 
(301)  496-6631. 

Date  of  Meeting:  May  5. 1992. 

Place  of  Meeting:  Building  31C.  Conference 

e. 

Open:  7  a  jn.  to  6  am. 

Agenda:  To  discuss  PDQ  Licensing  Policies. 

Name  (^Committee;  Subcommittee  on 
Activities  and  Agenda. 

Executive  Secretary:  Dr.  Paulette  Gray. 
Westwood  Building,  room  850,  5333  Westbard 
Avenue.  Bethesda.  MD  20892:  (301)  496-7173. 

Date  of  Meeting:  May  5, 1992. 

Piace  of  Meeting:  Building  31A,  room 
10A03. 

Open:  12  p.m.  to  1  pjn. 


Agenda:  Discussions  will  address  the 
Board's  format  agenda  items  and  activities  of 
the  NCAB. 

Name  of  Committee:  Subcommittee  on 
Minority  Health.  Research  and  Training. 

Executive  Secretary:  Dr.  Vincent  Cairoli. 
Executive  Plaza  North,  room  232.  Bethesda. 
MD  20892;  (301)  496-8580. 

Date  of  Meeting:  May  5, 1992. 

Place  of  Meeting:  Building  31 C,  Conference 

8. 

Open:  1  p.m.  to  2  p.m. 

Agenda:  To  discuss  the  update  on  Research 
Training  on  Native  Americans  and  new 
procedures  at  NIH  to  collect  data  on  minority 
participation  on  Institutional  Training  grants. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget. 

Executive  Secretary:  Ms.  liis  Schneider. 
Building  31.  room  11A48.  Bethesda.  MD  20892: 
(301)496-5534. 

Date  of  Meeting:  May  5. 1992. 

Place  of  Meeting:  Building  31C.  Conference 
Room  9. 

Open:  1  p.m.  to  2  pjn. 

Agenda:  To  discuss  Policy  and  Funding 
Issues  for  OIG  and  Merit  Awards. 

Name  of  Committee:  Subcommittee  on 
Aging  and  Cancer. 

Executive  Secretary:  Dr.  Marvin  Kalt. 
Building  31.  room  10A03.  Bethesda,  MD  20892: 
(301)  496-4218. 

Date  of  Meeting:  May  5, 1992. 

Piace  of  Meeting:  Building  3lC.  Conference 
9. 

Open:  2  p.m.  to  3  pjn. 

Agenda:  To  review  coordination  of 
activities  in  cancer  and  aging  with  other  units 
of  the  Federal  Government,  and  with  outside 
public  and  private  funding  Agencies. 

Name  of  Committee:  Subcommittee  on 
Women's  Health  and  Cancer. 

Executive  Secretary:  Ms.  Iris  Schneider. 
Building  31.  room  11A46.  Bethesda.  MD  20892; 
(301)  496-5534. 

Date  of  Meeting:  May  5. 1992. 

Place  of  Meeting:  Building  3lC,  Conference 
B. 

Open:  2  pm.  to  3  p.m. 

Agenda:  Report  on  breast  implant  task 
force:  future  agendas. 

Name  of  Committee:  AIDS  Subcommittee. 
Executive  Secretary:  Dr.  Judith  Karp. 
Building  31.  room  11A23,  Bethesda.  MD  20892: 
(301)  496-3505. 

Date  of  Meeting:  May  5, 1992. 

Place  of  Meeting:  Building  3lC,  Conference 

8. 

Open:  Immediately  following  the  recess  of 
the  NCAB. 

Agenda:  To  discuss  recent  developments  in 
AIDS  Lymphoma. 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Executive  Secretory:  Dr.  Brian  Kimes. 
Executive  Plaza  North,  room  300.  Bethesda. 
MD  20892:  (301)  496-8537. 

Date  of  Meeting:  May  5. 1992. 

Place  of  Meeting:  Building  31C.  Conference 
9. 

Open:  Immediately  following  the  recess  of 
the  NCAB  meeting. 

Agenda.  To  discuss  Pinal  Draft  of  Cancer 
Centers  Support  Grant  Guidelines  and  NQ 


Policy  with  regard  to  changes  in  Cancer 
Centers  Directors. 

Name  of  Committee:  Subcommittee  on 
Environmental  Carcinogenesis. 

Executive  Secretary:  Dr.  Richard  Adamson. 
Building  31,  room  11A03.  Bethesda.  MD  20692: 
(301)  496-66ia 

Date  of  Meeting:  May  5. 1992. 

Piace  of  Meeting:  Building  31C  Conference 
9. 

Open:  6  pm.  to  adjournment 

Agenda:  To  discuss  electric  magnetic  fields. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  (93J93.  Cancer  Cause  and 
Prevention  Research  93.394,  Cancer 
Detection  and  Diagnosis  Research:  93.395. 
Cancer  Treatment  Research:  93.396,  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower 
93.399.  Cancer  Control.) 

Dated;  April  9. 1992. 

Susan  K.  Feldman. 

Committee  Management  Officer.  NIH. 

[FR  Doc.  92-8876  Filed  4-16-92: 8:45  am] 
BILLING  CODE  414S-St-M 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meetings  of  the  National  Deafness  and 
Other  Communication  Disorders 
Advisory  Council  and  Its  Research 
Subcommittee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
National  Deafiiess  and  Other 
Communication  Disorders  Advisory 
Council  and  its  Research  Subcommittee 
on  May  12-14, 1992,  at  the  National 
Institutes  of  Health,  9000  Rockville  Pike. 
Bethesda,  Maryland.  The  meeting  of  the 
full  Council  will  be  held  in  Conference 
Room  6.  Building  31C.  and  that  of  the 
subcommittee  in  Conference  Room  7, 
Building  31C. 

The  meeting  of  the  Research 
Subcommittee  will  be  open  to  the  public 
on  May  12  from  2  pjn.  until  3  p.m.  for 
the  discussion  of  policy  issues.  The 
meeting  of  the  full  Council  will  be  open 
to  the  public  on  May  13  horn  8:30  a.m. 
until  recess  at  approximately  4  p.m.  for 
a  report  from  die  Institute  Director  and 
discussion  of  extramural  policies  and 
procedures  at  the  National  Institutes  of 
Health  and  the  National  Institute  on 
Deafiiess  and  Other  Communication 
Disorders. 

In  accordance  with  die  provisions  set 
forth  in  section  SS2b(c){4)  and  552b(cK6). 
title  5,  U.S.C  and  sertion  10(<1)  of  Public 
Law  92-463.  the  meeting  of  the  Research 
Subcommittee  on  May  12  will  be  closed 
to  the  public  from  3  pjn.  to  adjournment. 
The  meeting  of  the  fiill  Council  will  be 
closed  to  the  public  on  May  14  from  9 
a.m.  until  adjournment  The  closed 
portions  of  the  meetings  will  be  for  the 
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review,  discussion,  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  and  Subcommittee  meetings 
may  be  obtained  from  Dr.  John  C. 

Dalton,  Executive  Secretary,  National 
Institute  on  Deafness  and  Other 
Communication  Disorders,  Executive 
Plaza  South,  room  400B,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  301-496-8693.  A  summary  of  the 
meetings  and  rosters  of  the  members 
may  also  be  obtained  from  his  office. 
Closed  captioning  will  be  available 
throughout  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 


Related  to  Deafness  and  Other 
Communicative  Disorders) 

Dated:  April  8, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  92-8880  Filed  4-16-92;  8:45  am] 
BILLING  CODE  4140-01-M 


Natonal  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

This  meeting  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  Special  Emphasis  Panel  (SEP) 
business  for  approximately  one  half 
hour  at  the  beginning  of  the  first  session 
of  the  meeting.  Attendance  by  the  public 
will  be  limited  to  space  available.  This 
meeting  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c](4)  and  552b(c)(6),  title 


5,  U.S.C.  and  section  10(d)  of  Public  Law 
92-463,  for  the  review,  discussion  and 
evaluation  of  individual  contract 
proposals.  These  contracts  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  National  Heart.  Lung,  and 
Blood  Institute,  Westwood  Building, 
room  7A15,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
telephone  301-496-7548,  will  furnish 
meeting  information  upon  request.  Since 
it  is  necessary  to  schedule  meetings  well 
in  advance,  it  is  suggested  that  anyone 
planning  to  attend  the  meeting  contact 
the  Scientific  Review  Administrator  to 
confirm  the  exact  date,  time,  and 
location. 


Meetings 

1992 

Time 

Location 

NHLBI  SEP  on  RFP  for  the  Atherosclerosis  Risk  in 
Communities  (ARtC). 

Dr.  Lynn  Amende 

Tel.  301-496-8818 

April  29-30 . 

Hyatt  Regency, 
Bethesda,  MO. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  April  9. 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  92-8879  Filed  4-16-92;  8:45  am) 
BILUNO  CODE  4140-01-M 


National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Meetings 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
committees  of  the  National  Institute  of 
General  Medical  Sciences  for  June  and 
July  1992. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  committee  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available. 

These  meetings  will  be  closed 
thereafter  in  accordance  with  provisions 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 


10(d)  of  Public  Law  92-463,  for  the 
review,  discussion,  and  evaluation  of 
individual  research  training  grant  and 
research  center  grant  applications.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer.  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  building  31,  room 
4A52,  Bethesda,  Maryland  20892 
(Telephone:  301-496-7301),  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  committee  members. 

Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator  whose  name,  room 
number,  and  telephone  number  are 
listed  below  each  committee. 

Name  of  Committee:  Cellular  and 
Molecular  Basis  of  Disease  Review 
Committee. 

Scientific  Review  Administrator:  Dr. 
Carole  Latker,  room  9A10.  Westwood 
Building.  Telephone:  301-49^-7125. 

Dates  of  Meeting:  June  4-5, 1992. 


Place  of  Meeting:  Hyatt  Regency 
Hotel,  One  Bethe^a  Metro  Center. 
Bethesda,  Maryland  20892. 

Open:  June  4.  8:30  a.m.-9:30  a.m. 

Closed:  June  4, 9:30  a.m.-5  p.m.;  June  5. 
8:30  a.m.-adjoumment. 

Name  of  Committee:  Genetic  Basis  of 
Disease  Review  Committee. 

Scientific  Review  Administrator,  Dr. 
Arthur  Zachary,  room  9A14,  Westwood 
Building.  Telephone:  301-496-7125. 

Date  of  Meeting:  June  8, 1992. 

Place  of  Meeting:  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase, 
Maryland  20815. 

Open:  June  8,  8:30  a.m.-9:30  a.m. 

Closed:  June  8,  9:30  a.m.-adjoumment. 

Name  of  Committee:  Pharmacological 
Sciences  Review  Committee. 

Scientific  Review  Administrator:  Dr. 
Irene  Glowinski,  room  9A10,  Westwood 
Building.  Telephone:  301-496-7125. 

Date  of  Meeting:  June  15, 1992. 

Place  of  Meeting:  Building  3lC, 
Conference  Room  8,  National  Institutes 
of  Health,  Bethesda.  Maryland  20892. 

Open:  June  15, 8:30  a.m.-9:30  a.m. 

Closed:  June  15, 9:30  a.m.- 
adjoumment. 

Name  of  Committee:  Minority  Access 
to  Research  Careers  Review 
Subcommittee. 
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Scientific  Review  Administrator:  Dr. 
Helen  Sunshine,  room  9A16,  Westwood 
Building.  Telephone:  301-496-7585. 

Dates  of  Meeting:  June  22-23, 1992. 
Piace  of  Meeting:  Building  31C, 
Conference  Room  7,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892. 
Open:  June  22.  8:30  a.m.-9:30  a.m. 
Closed:  fune  22.  9:30  a.m.S  p.m.,  June 
23.  8:30  ajn.-adjoumment. 

Name  of  Committee:  Minority 
Biomedical  Research  Support  Review 
Subcommittee. 

Scientific  Review  Administrator.  Dr. 
Ernest  Marquez,  room  9A13,  Westwood 
Building.  Telephone:  301-402-0635. 

Dates  of  Meeting:  July  16-17, 1992. 
Place  of  Meeting:  Building  3lC, 
Conference  Room  8,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892. 
Open:  July  16, 6:30  ajn.-9:30  a.m. 
Closed:  July  16, 9:30  a.m.-5.  p.m..  July 
17,  8:30  ajn.-adioumment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-859. 93-862, 93-863.  93-880. 
National  Institute  of  General  Medical 
Sciences,  National  Institutes  of  Health] 

Dated:  April  8, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

(FR  Doc  92-6882  Filed  4-16-92;  8r45  am] 
BtLUNG  CODE 

National  Institute  of  General  Medical 
Sciences;  Meeting  of  the  National 
Advisory  General  Medical  Sciences 
Council 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  on  May  16-19, 1992, 
Building  31,  Conference  Room  10, 
Building  31.  Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  on  May  18,  Building  31, 
Conference  Room  10,  from  10  a.m.  to  12 
noon  and  from  4:30  p.m.  to  5:30  p.m.  for 
opening  remarics;  report  of  the  Director, 
NIGMS,  and  other  business  of  the 
Council.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  secs.  5S2b(c}(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  sec.  10(d]  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  May  18  from  12  noon  to 
4:30  p.m.,  and  on  May  19  from  8:30  a.m. 
until  adjournment,  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  discussions  of 
these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Building  31,  room 
4A52,  Bethesda,  Maryland  20892, 
telephone:  301-496-7301  will  provide  a 
summary  of  the  meeting,  roster  of 
council  members.  Dr.  W.  Sue  Shafer, 
Executive  Secretary,  NAGMS  Council, 
National  Institutes  of  Health,  Westwood 
Building,  room  936,  Bethesda,  Maryland 
20692.  telephone:  301-496-7061  will 
provide  substantive  program 
information  upon  request 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93-621,  Biophysics  and 
Physiological  Sciences;  93-659, 
Pharmacological  Sciences:  93-662.  Genetics 
Research;  93-663,  Cellular  and  Molecular 
Basis  of  Disease  Research:  93-880.  Minority 
Access  Research  Careers  (MARC);  and  93- 
375,  Minority  Biomedical  Research  Support 
(MBRSj. 

Dated;  April  8, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  92-8883  Filed  4-16-92:  8:45  am] 
BIUJNQ  CODE  4140-01-M 


National  Cancer  Institute;  Meeting  of 
the  Cancer  Btology-immunoiogy 
Contracts  Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Cancer  Biology-Immunology  Contracts 
Review  Committee,  National  Cancer 
Institute.  National  Institutes  of  Health. 
June  10-12, 1992,  Bethesda  Ramada  Inn, 
Embassy  I  Conference  Room,  8400 
Wisconsin  Avenue.  Bethesda,  MD, 

20814. 

This  meeting  will  be  open  to  the 
public  on  June  10  from  8:30  a.m.  to  9:30 
to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accOTdance  with  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(c)(6), 
title  5.  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463.  the  meeting  will  be  closed 
to  the  public  on  June  10  from  9:30  a.m.  to 
recess  and  on  June  11  and  12  from  8:30 
a.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  Hiese  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 


constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer. 
National  Cancer  Institute.  Building  31, 
room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708}  «vill  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Lalita  D.  Palekar,  Scientific 
Review  Administrator,  Cancer  Biology- 
Immunology  Contracts  Review 
Committee,  5333  Westbard  Avenue, 
room  805,  Bethesda,  Maryland  20892 
(301/496-7575)  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 

Dated;  April  9, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  92-8877  Filed  4-16-92;  8:45  am] 

BILLING  CODE  4140-01-M 

Public  Health  Service 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority;  Office  of 
the  Assistant  Secretary  for  Health 

Part  H,  Public  Health  Service  (PHS), 
Chapter  HA  (Office  of  the  Assistant 
Secretary  for  Health),  of  the  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (DHHS)  (42  FR  61318, 

December  2, 1977,  as  amended  most 
recently  at  56  FR  33637,  July  24, 1991)  is 
amended  to  reflect  changes  in  the 
Mission  and  functions  of  the  Office  of 
Minority  Health,  Office  of  the  Assistant 
Secretary  for  Health,  relating  to 
implementation  of  the  provisions  of  title 
XVII,  section  1707  of  the  Public  Health 
Service  (PHS)  Act,  Public  Law  101-527, 
“Disadvantaged  Minority  Health 
Improvement  Act  of  1990." 

Office  of  the  Assistant  Secretary  for 
Health 

Under  Chapter  HA.  Office  of  the 
Assistant  Sectary  for  Health,  Section 
HA-20,  Functions,  delete  in  its  entirety 
the  statement  for  the  Office  of  Minority 
Health  (HAM)  and  add  the  following: 

Office  of  Minority  Health  (HAM) 

The  Deputy  Assistant  Secretary  for 
Minority  Health  serves  as  the  Director 
of  the  Office  and  principal  advisor  to  the 
ASH  for  health  program  activities  that 


Federal  Register  /  Vol.  57.  No.  75  /  Friday,  April  17,  1992  /  Notices 


13751 


address  minority  populations,  develops 
policies  for  the  improvement  of  the 
health  status  of  minority  populations, 
and  coordinates  all  PHS  minority  health 
activities.  In  discharging  these 
responsibilities,  the  Director  receives 
advice  from  the  PHS  Minority  Health 
Coordinating  Committee  and  the 
Advisory  Committee  on  Minority 
Health. 

The  Office  is  responsible  for 
implementing  provisions  assigned  to  it 
by  title  XVII,  section  1707  of  the  PHS 
Act  (Public  Uw  101-627, 

“Disadvantaged  Minority  Health 
Improvement  Act  of  1990”).  The  Office, 
by  providing  Department-wide 
leadership  working  with  PHS  agencies 
and  other  DHHS  OPDIVs  and 
STAFFDIVs,  establishes,  coordinates, 
and  advocates  policies,  programs,  and 
activities  for  the  improvement  of  the 
health  of  minorities.  The  Office:  (1) 
Develops  public  health  policies  for 
improving  the  health  status  of  minority 
populations:  (2)  establishes  goals  and 
objectives  for  DHHS  and  PHS  activities 
relating  to  minority  populations,  to 
include:  (a)  Developing  reporting  and 
monitoring  requirements  for  these  goals 
and  objectives,  and  providing  periodic 
progress  reports  to  the  ASH  and  the 
Secretary;  (b)  coordinating  the  process 
for  and  the  conduct  of  program  planning 
and  development  activities  concerning 
minority  health  within  DHHS  that  relate 
to  disease  prevention,  health  promotion, 
service  delivery,  and  research;  and  (c) 
reviewing  PHS  agency  budgets  during 
formulation  to  ensure  that  budget 
requests  are  consistent  with 
requirements  for  established  goals, 
objectives,  and  priorities:  (3)  enters  into 
interagency  agreements  with  other  PHS/ 
Federal  organizations  to  increase 
participation  of  minorities  in  health 
service  and  promotion  programs;  (4) 
operates  a  National  Minority  Health 
Resource  Center,  disseminating  health 
information,  promoting  education  in  and 
awareness  of  health  promotion  and 
disease  prevention,  and  providing 
technical  assistance  in  the  analysis  of 
issues  and  problems  relating  to  minority 
health;  (5)  supports  research, 
demonstrations,  and  evaluations  to  test 
new  and  innovative  models  that  support 
program  goals  and  objectives;  (6) 
develops  a  broad  range  of  health 
information  and  health  promotion 
materials  and  teaching  curricula;  (7) 
coordinates  efforts  to  promote  minority 
health  programs  and  policies  in  the 
voluntary  and  corporate  sectors;  (8) 
ensures  that  program  information  and 
services  are  provided  equitably  and  in 
the  proper  language  and  cultural 
context:  (9)  negotiates  and  awards 


grants  and  enters  into  cooperative 
agreements  and  contracts  with  public 
and  nonprofit  entities;  and  (10) 
coordinates  correspondence  control  and 
executive  secretariat  functions. 

Division  of  Policy  Coordination  (HAM2) 

The  Division:  (1)  Develops  DHHS- 
wide  plans  for  updating  and  refining 
goals  for  minority  health  programs,  and 
activities;  (2)  reviews  the  budget 
requests  of  PHS  agencies  to  ensure 
requirements  are  adequate  and 
consistent  with  the  Secretary’s  health 
goals  and  the  Minority  Health  Strategic 
Plan;  (3)  coordinates  the  development 
and  implementation  of  mS  plans  and 
special  initiatives:  (4)  negotiates  and 
monitors  interagency  agreements 
between  the  Office  of  Minority  Health 
and  other  Federal  organizations;  (5) 
analyzes  current  and  prospective 
Federal  activities  that  affect  minority 
health,  and  recommends  program 
initiatives  to  improve  the  health  of 
minorities;  (6)  plans,  coordinates  and/or 
conducts  studies  and  evaluations 
relating  to  the  occurrence  of  diseases 
and  health  problems  in  minority 
populations:  (7)  plans  and  conducts 
statistical  and  data  analyses;  (8) 
coordinates  evaluations,  legislative 
activities,  and  reports  to  Congress;  and 
(9)  provides  staff  support  to  the  PHS 
Minority  Health  Coordinating 
Committee. 

Division  of  Information  Dissemination 
(HAM3) 

The  Division;  (1)  Manages  minority 
health  information,  education  and 
awareness  activities,  including 
operation  of  the  National  Minority 
Health  Resource  Center;  (2)  manages 
public  information  activities,  and  media 
and  press  relations;  (3)  negotiates  and 
monitors  letters  of  agreement  between 
the  Office  of  Minority  Health  and  non- 
Federal  organizations;  (4)  plans  and 
conducts  national  and  regional 
conferences,  workshops  and  seminars 
on  minority  health  issues,  problems,  and 
concerns;  (5)  provides  technical 
assistance  to  Federal  and  State  agencies 
for  the  promotion,  development,  and 
conduct  of  minority  health  programs;  (6) 
plans  and  coordinates  e^ort  to  promote 
minority  health  programs  and  policies  in 
the  voluntary  and  corporate  sectors;  (7) 
manages  exhibits  and  develops  visual 
and  other  graphic  materials  for  OMH; 
and  (8)  provides  staH  support  to  the 
Advisory  Committee  on  Minority 
Health. 

Division  of  Community  Demonstrations 
and  Assistance  (HAM4) 

In  administering  minority 
demonstration  programs  the  Division: 


(1)  Directs  the  PHS  involvement  in  the 
Secretary's  Minority  Males  in  Crisis 
Initiative  and  manages  the  Minority 
Male  Grant  Program,  and  develops, 
coordinates  and  provides  technical 
assistance:  (2)  manages  the  HTV/AIDS 
Demonstration  Program,  and  develops, 
coordinates  and  provides  technical 
assistance  for  the  HIV/ AIDS  programs; 
(3)  manages  the  Minority  Community 
Health  Coalition  Demonstration  Grant 
Program  and  develops,  coordinates,  and 
provides  technical  assistance  for 
coalition  grantees;  and  (4)  manages  a 
program  of  bilingual  support  services 
and  assistance. 

Division  of  Management  Support 
(HAMS) 

The  Division:  (1)  Plans  and  directs 
financial  management  activities, 
including  budget  formulation  and 
execution;  (2)  administers  the  grants, 
cooperative  agreements,  and  contracts 
development,  review  and  award 
process:  (3)  provides  liaison  on 
personnel  management  activities  with 
the  OASH  personnel  office;  (4)  provides 
administrative  services  in  support  of 
OMH;  and  (5)  serves  as  the  focal  point 
for  the  support  of  ADP,  word  processing 
and  telecommunications  equipment  and 
systems  for  the  Office. 

Dated:  March  30. 1992. 

Louis  W.  Sullivan, 

Secretary, 

[FR  Doc.  92-8890  Filed  4-16-92;  8:45  am) 
BIIXINO  CODE  4160-17-11 

National  Institutes  of  Health, 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975,  as 
amended  most  recently  at  57  FR  10038, 
March  23, 1992)  is  amended  to  reflect  the 
following  changes  in  the  Office  of  the 
Director,  National  Institutes  of  Health 
(NIH):  (1)  In  the  Office  of  Equal 
Opportunity  (OEO)  (HNAD):  establish 
(a)  the  EEO  Complaints  Management 
and  Adjudication  Branch  (HNAD2);  (b) 
the  Affirmative  Employment  and 
Programs  Branch  (HNAD3);  and  (c)  the 
Program  Planning  and  Evaluation 
Branch  (HNAD4).  These  changes  will 
enable  the  OEO  to  increase  its  activities 
in  (1)  developing  and  monitoring 
affirmative  employment  initiatives;  (2) 
developing  and  disseminating  relevant 
policy  and  program  guidance 
information  documents;  (3)  producing 
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more  timely  statistical  analyses  to 
improve  NIH's  Federal  Equal 
Opportunity  Recruitment  Program 
(FEORP)  oversight  responsibilities;  (4) 
conducting  analyses  to  identify  problem 
areas;  and  (5)  presenting  EEO  training 
and  proactive  seminars  to  correct 
identified  problems. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows;  (1) 
Under  the  heading  Office  of  Equal 
Opportunity  (HNAD),  insert  the 
following: 

EEO  Complaints  Management  and 
Adjudication  Branch  (HNAD2) 

This  branch  is  responsible  for  all 
matters  pertaining  to  the  processing  of 
discrimination  complaints  concerning 
NIH  employees  or  applicants  in  all  pay 
plans  (SES,  GM,  GS,  wage  grade,  staff 
fellows,  visiting  scientists,  expert 
consultants,  and  Public  Health  Service 
(PHS)  Commissioned  Corps  Officers). 
Functionally,  the  Branch: 

(1)  Maintains  a  pre-complaint 
counseling  system  for  the  NIH 
community; 

(2)  Manages  NIH  EEO  dispute 
resolution  efforts  during  all  phases  of 
the  process; 

(3)  Conducts  EEO  investigations  of 
NIH  formal  complaints; 

(4)  Reviews  and  analyzes 
investigative  Hies  and  prepares 
proposed  dispositions  (Pds)  for  the 
signature  of  the  Director,  NIH,  on  formal 
discrimination  complaints  Hied  against 
the  Agency,  ensuring  that  the  Pds  are 
technically  correct  and  legally  sound; 

(5)  Addresses  management  problems 
identified  in  the  investigation  and 
presents  recommendations  for 
corrective  action; 

(6)  Identifies  those  complaints  that 
should  be  settled  and  prepares 
appropriate  documents,  incorporating 
necessary  corrective  actions  into  the 
settlement  agreements; 

(7)  Manages,  monitors,  and  reviews 
the  Commissioned  Corps'  complaint 
management  system  to  ensure  proper 
processing  of  complaints; 

(8)  Monitors  discrimination 
complaints  to  identify  patterns  of 
discrimination  throughout  the  NIH; 

(9)  Recommends  changes  to  NIH 
policies  or  procedures  that  could  lead  to 
discrimination  complaints  and  organizes 
data  to  support  recommended  changes 
to  procedures  and  policies; 

(10)  Prepares  responses  to  inquiries 
(i.e..  Congressional  or  community)  on 
EEO  complaints; 

(11)  Represents  the  Director,  OEO,  at 
internal  (NIH,  ICD)  and  external  (PHS, 
DHHS,  I^OC)  meetings  related  to 
complaint  processing  and  adjudication; 


(12)  Presents  information  to  senior 
managers  on  the  complaint  process  and 
complaint-related  matters;  and 

(13)  Serves  as  the  focal  point  for 
coordinating  administrative  matters 
relating  to  the  Office  of  Personnel 
Management  (OPM),  Merit  Systems 
Protection  Board,  EEOC,  justice 
Department,  and  DHHS  Office  of  the 
General  Counsel  when  they  participate 
in  NIH  complaint  matters. 

Affirmative  Employment  and  Programs 
Branch  (HNAD3) 

This  Branch  is  responsible  for 
managing  the  NIH  Aifirmative 
Employment  Plan  (AEP),  assisting  in  the 
development  and  preparation  of  the  NIH 
AEP  and  FEORP  Plans,  and  designing, 
developing,  and  conducting  EEO 
training  for  members  of  the  NIH 
community.  Functionally,  the  Branch: 

(1)  Develops  specific  affirmative 
recruitment  and  employment  initiatives 
to  meet  the  special  needs  of  NIH  EEO 
groups; 

(2)  Provides  technical  assistance  on 
affirmative  employment  and  FEORP 
matters  to  managers  and  officials 
throughout  the  NIH; 

(3)  Participates  with  the  Program 
Planning  and  Evaluation  Branch  in  the 
development  of  data  systems  to  support 
affirmative  employment  and  FEORP 
planning  and  reporting  requirements; 

(4)  Develops  EEO  and  AEP  training 
modules  and  conducts  EEO  and  AEP 
training  throughout  the  NIH; 

(5)  Plans  and  coordinates  the 
organization  and  provision  of  training  in 
EEO  counseling,  investigations,  and 
complaints  management; 

(6)  Periodically  conducts  training 
sessions  on  complaints  processing  for 
OEO  and  NIH  staH  and  other  identiHed 
individuals  as  necessary; 

(7)  Coordinates  with  ICDs  engaged  in 
carrying  out  EEO  training  to  ensure  that 
their  EEO  training  objectives  and 
curricula  are  consistent  with  the  total 
NIH  mission,  goals,  and  objectives; 

(8)  Plans,  develops,  conducts,  or 
provides  for  training  sessions, 
workships,  seminars,  and  special 
demonstration  projects  in  the  areas  of 
Civil  Rights  and  EEO; 

(9)  IdentiHes  EEO  training  and 
education  needs  and  assesses  the 
effectiveness  of  EEO  training  activities 
throughout  NIH; 

(10)  Provides  training,  consultation, 
and  technical  assistance  to  EEO  and 
personnel  officials; 

(11)  Evaluates  the  adequacy  of  Special 
Emphasis  Programs  within  NIH  and 
appropriate  ICDs; 

(12)  Analyzes,  researches,  and 
monitors  the  employment  status  of  EEO 
groups  within  NIH  and  recommends 


action  to  increase  their  participation  in 
the  workforce; 

(13)  Conducts  community  outreach 
activities,  in  conjunction  with  DPM  and 
the  ICDs,  to  increase  minority 
representation  in  new  hires  and  career 
opportunities; 

(14)  Examines  organizational 
personnel  policies  and  practices  to 
identify  and  eradicate  barriers  to  full 
participation  of  all  EEO  groups  in  NIH 
employment  opportunities; 

(15)  Assists  ICDs  in  devising  action- 
oriented  initiatives,  recruitment  plans, 
milestones,  and  objectives  to  increase 
the  employment  opportunities  of  all  EEO 
groups; 

(16)  Coordinates  with  ICDs  engaged  in 
carrying  out  Special  Emphasis  activities, 
serves  on  departmental,  NIH,  and 
agency  committees  and  work  groups  to 
ensure  effective  coordination  of  Special 
Emphasis  Programs,  and  maintains 
liaison  between  other  governmental 
offices,  educational  institutions,  and 
community  groups;  and 

(17)  Initiates  and  oversees  the 
planning  and  presentation  of  annual 
NIH  cultural  observances  and  EEO 
educational  seminars  or  programs. 

Program  Planning  and  Evaluation 
Branch  (HNAD4) 

This  Branch  is  responsible  for 
conducting  on-site  reviews,  providing 
program  analyses  to  the  Director,  OEO, 
and  ICD  management  officials, 
concerning  EEO,  AEP,  and  FEORP,  and 
developing  the  annual  NIH  AEP  and 
FEORP  Plans.  This  Branch  is  also 
responsible  for  developing  policy  and 
guidance  issuances  and  increasing  the 
EEO  awareness  of  NIH  managers,  EEO 
officials,  and  their  staffs.  Functionally, 
the  Branch: 

(1)  Develops  and  utilizes  efficient 
methods  and  procedures  to  evaluate 
program  eHectiveness; 

(2)  Reviews  and  recommends  to  the 
Directors,  OEO,  approval  of  ICD  AEP 
and  FEORP  Plans; 

(3)  Prepares  statistical  analyses  of 
EEO  data  and  interprets  data  relevant  to 
program  needs; 

(4)  Develops  and  utilizes  statistical 
research  methods  for  projects,  collects 
data  on  various  aspects  of  EEO,  and 
prepares  and  issues  statistical  reports 
on  such  projects; 

(5)  Develops  and  maintains  a  uniform, 
comprehensive  database  to  support  the 
reporting,  planning,  monitoring, 
evaluating,  and  forecasting  activities  of 
the  OEO; 

(6)  Provides  mathematical  and 
statistical  data  processing  capability  for 
the  OEO  and  compiles  selected  reports 
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for  response  to  internal  and  external 
EEO  data  inquiries; 

(7)  Develops  new  or  modified  methods 
to  analyze  work  force  profiles, 
manpower  distribution,  and  overall  EEO 
effectiveness: 

(8)  Monitors  and  evaluates  NIH 
implementation  of  the  AEP  and  FEORP 
through  data  analyses,  quarterly 
updates,  and  on-site  reviews  of  ICD 
programs: 

(9)  Develops  and  disseminates  NIH 
policy  for  affirmative  employment 
planning  and  monitoring  in  compliance 
with  EEOC  and  OPM  regulations  and 
Federal  laws; 

(10)  Collects,  controls,  and  analyzes 
data  pertaining  to  the  processing  of 
discrimination  complaints;  and 

(11)  Issues  operating  policies  and 
guidelines  on  the  NIH  complaints 
management  system. 

Date:  March  24, 1992. 

Bemadine  Mealy, 

Director,  NIH. 

(FR  Doc.  92-8884  Filed  4-16-92;  8:45  am) 
BILLING  CODE  4140-01-M 


Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  April  10, 
1992. 

(Call  PHS  Reports  Clearance  Officer 
on  202-245-2100  for  copies  of  package) 

1.  Requirements  for  a  Special  Permit 
to  Import  Cynomolgus,  African  Green,  or 
Rhesus  Monkeys  into  the  United 
States — 0920-0263 — A  special  permit 
procedure  has  been  established  for  ail 
importers  of  cynomolgus,  African  green 
or  Rhesus  monkeys.  Registered 
importers  of  these  non-human  primates 
must  submit  a  written  plan  to  the 
Director  of  the  Centers  for  Disease 
Control,  30  days  before  importation, 
specifying  importation  procedures  and 
quarantine  processes.  Respondents: 
Business  or  other  for-proHt;  Small 
businesses  or  organizations;  Number  of 
Respondents:  20;  Number  of  Responses 
per  Respondent:  5;  Average  Burden  per 
Response:  .26  hours;  Estimated  Annual 
Buiden:  26  hours. 

2.  Surveys  for  Assessing  the  Impact  of 
the  1990  Medicare  Legislation  on 
Mammography  Usage  in  the  NCI 
Mammography  Consortium — 0925- 
0351 — As  of  January  1, 1991,  biennial 


screening  mammograms  for  covered 
females  ages  65-1-  became  a  Medicare 
covered  service.  A  baseline  survey  was 
conducted  in  1991.  This  submission  is 
for  approval  to  conduct  a  comparable 
1993  survey  to  assess  the  impact  of  this 
new  beneRt.  Respondents:  Individuals 
or  households;  Number  of  Respondents: 
5,526;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  0.33  hours:  Estimated  Annual 
Bunien:  2,265  hours. 

3.  Evaluation  of  Recruitment  Practices 
for  Shortage  Job  Categories — New — ^The 
respondents  will  be  those  who  currently 
hold  jobs  in  the  job  series  groups  and 
grade  levels  of  interest;  those  who  have 
left  the  Centers  for  Disease  Control 
(CDC)  or  the  Agency  for  Toxic 
Substances  &  Disease  Registry  (ATSDR) 
jobs  since  January  1, 1990  and  those 
who  decline  job  offers.  The  respondent 
information  is  intended  to  be  used 
internally  by  CDC  or  ATSDR  officials 
and  by  personnel  within  the  Centers, 
especially  those  responsible  for 
recruitment  and  retention  of  high-level 
scientific  and  technical  personneL 
Respondents:  Individuals  or  households; 
Number  of  Respondents:  353;  Number  of 
Responses  per  Respondent  1;  Average 
Burden  per  Response:  .25  hours; 
Estimated  Annual  Burden:  88  hours. 

4.  Round  1  of  the  Feasibility  Study  for 
the  Household  Component  of  the 
National  Medical  Expenditure  Survey 
(NMES) — New — ^This  is  Round  1  of  a 
study  which  will  test  methods  for 
enhancing  the  quality  of  data  on  medical 
care  and  expenditures,  for  improving  the 
efficiency  of  data  collection  and  assess 
the  willingness  of  potential  respondents 
to  participate.  Respondents:  Individuals 
or  households;  Number  of  Respondents: 
850;  Number  of  Responses  per 
Respondent  1;  Average  Burden  per 
ResponseAM  hours;  Estimated  Annual 
Burden:  1,537  hours. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address: 

Human  Resources  and  Housing  Branch, 

New  Executive  Office  Building,  room 

3002,  Washington,  DC  20503. 

Phyllis  M.  Zucker, 

Acting  Deputy  Assistant,  Office  of  Health 
Planning  and  Evaluation. 

[FR  Doc.  92-8889  Filed  4-16-92;  &-45  am) 
BILLING  CODE  4160-17-M 


National  Instituta  on  Deafnaaa  and 
Other  ComnHinIcation  Disorders; 
Meetings  of  the  National  Deafness  and 
Other  Communication  Disorders 
Advisory  Board  and  the  Ad  Hoc  Smell, 
Taste  and  Touch  and  Chemosensory 
Disorder  Subcommittee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  meetings  of  the 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board  and  the  Ad  Hoc  SmeU,  Taste  and 
Touch  and  Chemosensory  Disorders 
Subcommittee. 

The  meeting  of  the  National  Deafness 
and  Other  Communication  Disorders 
Advisory  Board  will  take  place  on  April 
27, 1992,  from  8:30  a jn.  to  4:30  p.m.  in 
Conference  Room  6,  Building  31,  C- 
Wing,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  The  meeting  will  be  open  to  the 
public  to  discuss  the  Board’s  activities 
and  to  present  special  reports. 
Attendance  by  the  public  will  be  limited 
to  the  space  available. 

The  meeting  of  the  Ad  Hoc  Smell, 
Taste  and  Touch  and  Chemosensory 
Disorders  Subcommittee  will  take  place 
on  April  28, 1992,  from  8:30  a.m.  to  4  p.m. 
in  Conference  Room  9,  Building  31,  C- 
Wing,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  2  p.m.  so  that  the 
Subcommittee  may  compare  the 
research  portfolio  of  the  Institute  to  the 
Research  Plan,  identify  changes  in  the 
field  since  the  Plan  was  developed, 
recommend  levels  and  areas  of  research 
activity,  and  suggest  potential 
initiatives.  Attendance  by  the  public  will 
be  limited  to  the  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  title  5,  U.S.C. 
and  section  10(d)  of  public  law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  2  p.m.  until  adjournment  for  the 
discussion  and  recommendation  of 
individuals  to  serve  on  a  scientiRc  panel 
to  update  the  smell,  taste  and  touch  and 
chemosensory  disorders  section  of  the 
Research  Plan.  These  discussions  could 
reveal  personal  information  concerning 
these  ndividuals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  these  meetings  and  a 
roster  of  members  may  be  obtained  from 
Mrs.  Monica  Davies,  National  Institute 
on  Deafness  and  Other  Communication 
Disorders,  Building  31,  room  3C08,  ' 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  301-402-1129,  upon 
request. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173,  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders) 

Dated:  April  8, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  92-9007  Filed  4-16-92;  8:45  am] 
BILUNO  CODE  4t4<M>1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-92-1917;  FR-2934-N-74] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  O^ice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possibility  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKirmey  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  notice  to  identify  Federal 
buildings  and  other  real  property  that 
HUD  has  reviewed  for  suitability  for  use 
to  assist  the  homeless.  The  properties 
were  reviewed  using  information 
provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  notice  is  also  published  in 
order  to  comply  with  the  December  12, 
1988  Court  Order  in  Notional  Coalition 
for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 


unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning,  U.S.  Public 
Health  Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  56  FR  23789  (May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
808-927-7588  for  detailed  instructions  or 
wrrite  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 


For  more  information  regarding  j 

particular  properties  identiHed  in  this  | 

Notice  (/.e.,  acreage,  floor  plan,  existing  i 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  GSA:  Ronald  Rice,  Federal 
Property  Resources  Services,  GSA,  18th 
and  F  Streets  NW.,  Washington,  DC 
20405;  (202)  501-0067;  Dept,  of  Veterans 
Affairs:  Douglas  Shinn,  Management 
Analyst,  Dept,  of  Veterans  Affairs,  room 
414  Lafayette  Bldg.,  811  Vermont  Ave. 
NW.,  Washington,  DC  20420;  (202)  233- 
8474:  (These  are  not  toll-free  numbers). 

Dated:  April  9. 1992. 

Paul  Roitman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 
Development 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  04/17/92 

Suitable/ Available  Properties 
Buddings  (by  State) 

California 

Bldg.  20 — VA  Medical  Center 
Wilshire  &  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 
Landholding  Agency:  VA 
Property  Number:  979210003 
Status:  Unutilized 

Comment:  8758  gross  sq.  ft.,  one  story 
wooden,  requires  complete  restoration 
meeting  standards  of  national  preservation 
laws  and  guidelines 
Pennsylvania 

Bldg.  25— VA  Medical  Center 
Delafield  Road 

Pittsburgh  Co:  Allegheny  PA  15215- 
Landholding  Agency:  VA 
Property  Number:  979210001 
Status:  Unutilized 

Comment:  133  sq.  ft.,  one  story  brick  guard 
house,  needs  rehab 

Land  (by  State) 

Tennessee 
Cates  Casting  Field 

Mississippi  River  and  Tributaries  Project 
Hwy.  22 

Tiptonville  Co:  Lake  TN  38079- 
Landholding  Agency:  GSA 
Property  Number:  319210010 
Status:  Excess 

Comment:  57i)  acres,  remote  area,  subject  to 
periodic  flooding 
Loading  Site 
Cates  Casting  Field 

Mississippi  River  and  Tributaries  Project 
Tiptonville  Co:  Lake  TN  38079- 
Landholding  Agency:  GSA 
Property  Number:  319210011 
Status:  Excess 

Comment:  8.3  acres,  remote  area,  subject  to 
periodic  flooding 
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Suitable/Unavailable  Properties 

Buildings  (by  Stale) 

Pennsylvania 

Bldg.  3 — VA  Medical  Center 
University  Drive  C 
Pittsburgh  Co:  Allegheny  PA  15240- 
Landholding  Agency:  VA 
Property  Number:  979210002 
Status:  Unutilized 

Comment:  Approx.  2765  sq.  ft.,  two  story 
brick  residence,  needs  rehab 

[FR  Doc.  92-8667  Filed  4-16-92;  8:45  am] 
BILLING  CODE  4210-29-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-920-41-5700;  WYW1074741 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  WYW107474  for  lands  in  Uinta 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessees  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessees  have  paid  the  required 
$500  administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW107474  effective  January  1, 
1992,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela ).  Lewis, 

Supervisory  Land  Law  Examiner. 

[FR  Doc.  92-8924  Filed  4-16-92;  8:45  am) 
BILLING  CODE  4310-22-M 


[CO-050-4212-131 

Notice  of  Realty  Action 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action, 
exchange  of  public  lands  in  Gilpin 
County,  Colorado;  segregation  of  land 
from  mineral  entry. 


SUMMARY:  The  following  public  land  has 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1716: 

Sixth  Principal  Meridian,  Colorado 
T.3S.,R.72W., 

Sec.  17:  All  Public  Land 
Sec.  18:  All  Public  Land 
Containing  700  acres,  more  or  less,  in 
Gilpin  County. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  private  lands 
of  equal  dollar  value  from  Shepard  and 
Associates  of  Boulder,  Colorado. 

The  purpose  of  the  exchange  is  to 
obtain  private  land  containing  important 
riparian,  wildlife,  recreation  and  other 
public  values,  while  disposing  of 
scattered  parcels  of  public  land  which 
are  scattered,  difficult  to  manage  tracts. 
Disposal  of  the  public  land  will  serve 
important  local  economic  development 
needs.  The  proposed  exchange  is 
consistent  with  the  objectives  of  the 
land  use  plan  for  the  affected  lands. 

Any  differences  in  the  appraised 
values  of  the  offered  and  selected  lands 
will  be  equalized  through  acreage 
adjustments  or  cash  payment. 

DATES:  Interested  parties  may  submit 
written  comments  to  the  Canon  City 
District  Manager,  on  or  before  June  1, 
1992. 

ADDRESSES:  Bureau  of  Land 
Management,  Canon  City  District,  P.O. 
Box  2200,  Canon  City,  CO  81215-2200. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stu  Parker,  (719)  275-0631. 
SUPPLEMENTARY  INFORMATION:  The 
exchange  will  involve  both  the  surface 
and  subsurface  estates  and  will  be 
subject  to  valid  existing  rights  on  both 
the  offered  and  selected  lands.  This 
notice  segregates  the  public  lands 
described  above  from  entry  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  for  2  years 
from  publication  or  until  patent  issues. 
Any  adverse  comments  will  be 
evaluated  by  the  District  Manager  who 
may  vacate,  modify,  or  continue  this 
realty  action  and  issue  a  Hnal 
determination. 

Stuart  A.  Parker, 

Acting  District  Manager. 

[FR  Doc.  92-8887  Filed  4-16-92;  8:45  amj 
BILUNG  CODE  4310-JB-M 

[WY-030-4212-14;  WYW  125199] 

Realty  Action:  Fremont  County,  WY 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  realty  action; 
proposed  direct  sale  of  public  land 
parcel  in  Fremont  County,  Wyoming. 

summary:  The  Bureau  of  Land 
Management  has  received  a  proposal  to 
sell  the  following  described  public  lands 
to  the  Fremont  County  Solid  Waste 
Disposal  District  pursuant  to  sections 
203  and  209  of  the  Federal  Land  Policy 
and  Management  Act  of  1976, 43  U.S.C. 
1713, 1719: 

Sixth  Principal  Meridian 
T.  34  N.,  R.  96  W., 

Sec.  26.  W%W‘/<sNEV4.  NWV4.  NEy4SW'/4. 

Nwy4SEy4. 

The  above  lands  aggregate  280  acres. 

The  Fremont  County  Solid  Waste 
Disposal  District  is  proposing  to 
purchase  80  acres  of  public  land  which 
they  presently  lease  for  a  sanitary 
landfill  under  Recreation  and  Public 
Purposes  Lease  WYW  79452,  and  an 
additional  200  acres  for  future 
expansion  of  the  sanitary  landfill.  The 
existing  80  acre  lease,  WYW  79452, 
would  be  cancelled  simultaneously  with 
the  issuance  of  the  patent  for  the 
proposed  sale  of  the  280  acres.  This 
sanitary  landHll  is  known  as  the  Sand 
Draw  landfill  which  serves  the  Riverton 
Area  as  well  as  the  nearby  rural  and 
industrial  areas.  The  Sand  Draw  landfill 
has  the  potential,  due  to  its  location  and 
physical  characteristics,  to  become  the 
primary  centralized  sanitary  landBll  for 
this  portion  of  Fremont  County.  The 
Fremont  County  Solid  Waste  Disposal 
District  must  have  an  independent  third 
party  complete  a  landHll  transfer  audit 
which  is  an  assessment  of  the 
conditions  of  the  landfill  prior  to  title 
transfer.  The  independent  third  party 
must  then  sign  a  statement  that  no 
significant  risk  to  human  health  and  the 
environment  exists  before  the  proposed 
sale  would  proceed. 

The  proposed  direct  sale  to  the 
Fremont  County  Solid  Waste  Disposal 
District  would  be  made  at  fair  market 
value.  Additionally,  Fremont  County 
Solid  Waste  Disposal  District  would  be 
required  to  submit  a  nonrefundable 
application  fee  of  $50.00  in  accordance 
with  43  CFR  subpart  2720  for 
conveyance  of  all  unreserved  mineral 
interests  in  the  lands. 

The  proposed  sale  is  consistent  with 
the  Lander  Resource  Management  Plan. 
The  planning  document  and 
environmental  assessment  covering  the 
proposed  sale  will  be  available  for 
review  at  the  Bureau  of  Land 
Management,  Lander  Resource  Area, 
Lander  Wyoming. 

Conveyance  of  the  land  would  be 
subject  to  the  following: 
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1.  Reservation  of  a  right-of-way  for 
ditches  or  canals  pursuant  to  the  Act  of 
August  30, 1890, 43  U.S.C.  945. 

2.  Reservation  of  oil  and  gas  to  the 
United  States  with  the  right  to  prospect, 
explore,  and  develop  the  same  in 
accordance  with  the  provisions  of  the 
federal  mineral  laws  in  force  at  the  time 
of  disposal 

3.  BLM  oil  and  gas  leases,  serial 
numbers  WYC  068828  and  WYC  068994. 

4.  BLM  right-of-way  serial  number 
WYM  86050  for  a  power  transmission 
line  held  by  Riverton  Valley  Electric 
Association,  Inc. 

5.  Any  other  valid  existing  rights 
including  rights-of-way  that  are 
identified  during  the  evaluation  process. 

The  public  lands  involved  are  within 
the  East  Beaver  Common  Allotment  No. 
1801.  The  grazing  permittee’s  are  Ed 
Virden,  John  Osborne,  Edna  Bringolf, 
Robert  W.  Hamilton,  and  John  Hancock 
Mutual  Life  Insurance  Company,  Inc. 
These  permittee’s  have  either  signed  a 
waiver  of  their  2-year  notice  of 
cancellation  of  grazing  privileges  or  are 
being  served  a  2-year  notice  prior  to 
cancellation  of  a  portion  of  their  grazing 
permits,  and  that  notification  is  being 
sent  with  a  copy  of  this  Notice  of  Realty 
Action.  *1110  grazing  privileges  would  not 
be  cancelled  if  the  lands  are  not  sold. 

The  public  lands  described  above 
shall  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  upon 
publication  of  this  notice  in  the  F^eral 
Register.  The  segregative  effect  will  end 
270  days  from  the  date  of  the 
publication,  upon  issuance  of  a  patent, 
or  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation,  whichever  occurs  first. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Kelly,  Area  Manager.  Lander 
Resource  Area,  125  Sunflower,  P.O.  Box 
589,  Lander,  Wyoming  62520,  (307)  332- 
7822. 

SUPPLEMENTARY  INFORMATION:  For  a 

period  of  forty  five  (45)  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
Bureau  of  Land  Management.  Lander 
Resource  Area,  P.O.  Box  589,  Lander. 
Wyoming  82520.  Any  comments  will  be 
evaluated  by  the  BLM  Wyoming  State 
Director  who  may  sustain,  vacate,  or 
modify  this  proposed  realty  action. 

Dated;  April  6, 1992. 
lack  Keliy, 

Area  Manager. 

(FR  Doc.  92-8888  Filed  4-16-92:  8:45  am) 
BILUNG  CODE  4310-22-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  731-TA-516  (Final)] 

Fresh  Kiwifruit  From  New  Zealand;  A 
Commission  Determination  to  Conduct 
a  Portion  of  the  Hearing  in  Camera 

agency:  U.S.  International  Trade 
Commission. 

action:  Closure  of  a  portion  of  a 
Commission  hearing  to  the  public. 

SUMMARY:  Upon  request  of  respondent 
in  the  above-captioned  final 
investigation,  all  participating 
Commissioners  have  determined  to 
conduct  a  portion  of  the  Ckimmission 
hearing  scheduled  for  April  14, 1992,  in 
camera.  See  Commission  rules  207.23(a]. 
201.13  and  201.35(b)(3)  (19  CFR  207.23(a). 
201.13  and  201.35(b)(3]).  The  remainder 
of  the  hearing  will  be  open  to  the  public. 
The  Commission  has  determined  that 
the  10-day  advance  notice  of  the  change 
to  a  meeting  was  not  possible.  See 
Commission  rule  201.35(a),  (c)(1)  (19 
CFR  201.35(a).  (c)(1)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington.  DC  20436,  telephone  (202 
205-3105.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Ckimmission’s  TDD  terminal  on  (202) 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  believes  that  good  cause 
exists  in  this  investigation  so  as  to  make 
it  appropriate  to  hold  a  portion  of  the 
hearing  in  camera.  In  light  of  the 
desirability  of  affording  a  full  discussion 
at  the  hearing  of  business  proprietary 
pricing  data,  responses  of  four  identified 
individual  growers  to  the  Commission’s 
questionnaire,  and  the  business 
proprietary  data  of  the  sole  importer  of 
the  product  under  investigation,  the 
Commission  has  determined  to  reserve 
15  minutes  of  the  time  allotted  for 
respondent’s  presentation  to  the 
discussion  of  these  matters.  In  making 
this  decision,  the  Commission 
nevertheless  reaffirms  its  belief  that 
whenever  possible  its  business  should 
be  conducted  in  public. 

Respondent’s  in  camera  presentation 
will  be  limited  to  a  discussion  of  the 
specific  business  proprietary 
information  (BPI)  mentioned  above, 
followed  by  questions  from  the 
Commission  as  appropriate.  Petitioner 
will  then  have  an  opportunity  to 
respond,  and  may  also  be  questioned  by 
the  Commission  as  appropriate.  For  the 
in  camera  discussion,  the  room  will  be 


cleared  of  all  persons  except  those  who 
have  been  granted  access  to  BPI  under  a 
Commission  administrative  protective 
order  (APO)  and  are  included  on  the 
Commission’s  APO  service  list  in  this 
investigation.  See  19  CFR  201.35(b)(1). 

(2).  In  addition,  if  an  individual  grower’s 
BPI  will  be  discussed  in  the  rebuttal 
portion  of  the  in  camera  session,  that 
grower,  if  present  at  the  hearing,  may  be 
granted  limited  access  to  the  closed 
rebuttal  session.  See  19  CFR  201.35(b)(1), 
(2). 

All  those  planning  to  attend  the  in 
camera  portions  of  the  hearing  should 
be  prepared  to  present  proper 
identification. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule  201.39 
(19  CFR  201.39)  that,  in  her  opinion,  a  portion 
of  the  Commission's  hearing  in  the  above- 
captioned  investigation  may  be  closed  to  the 
public  to  prevent  the  disclosure  of  BPI. 

Issued;  April  13. 1992. 

By  order  of  the  Commission. 

Kenneth  R.  Mason. 

Secretary. 

[FR  Doc.  92-8985  Filed  4-16-92;  8:45  am) 
BILUNG  CODE  r020-02-M 


(Investigation  Nos.  731-TA-548. 549, 550, 
and  551  (Preliminary)) 

Sulfur  Dyes  From  China,  Hong  Kong, 
India,  and  the  United  Kingdom 

agency:  United  States  Internationa! 
Trade  Commission. 
action:  Institution  and  scheduling  of 
preliminary  antidumping  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  Nos.  731-TA- 
548,  549,  550  and  551  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China,  Hong  Kong,  India, 
and  the  United  Kingdom  of  sulfur  dyes.  * 


'  Sulfur  dyes  are  synthetic  organic  coloring  matter 
or  preparations  based  on  synthetic  organic  coloring 
matter  containing  sulfur  they  are  obtained  by  high 
temperature  sulfurization  of  organic  material 
containing  hydroxy,  nitro.  or  amino  groups,  or  by 
reaction  of  sulfur  or  alkaline  sulfide  with  aromatic 
hydrocarbons.  Such  preparations  are  of  a  kind  used 
for  coloring  any  material  or  used  as  ingredients  in 
the  manufacture  of  coloring  preparations.  For  the 
purposes  of  these  investigations,  sulfur  dyes  include 
sulfur  vat  dyes,  which  have  been  assigned  the 
following  color  index  numbers:  Vat  Blue  42.  43.  44. 
45.  47.  49.  and  SO  and  reduced  Vat  Blue  42  and  43. 

Continuf-d 
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provided  for  in  subheadings  3204.15, 
3204.19.30,  3204.19.40,  and  3204.19.50  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  May  26, 
1992. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  April  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission’s  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  OfHce  of  the 
Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  April  10, 1992,  by  Sandoz  Chemicals 
Corporation,  Charlotte,  NC. 

Participation  in  the  Investigations  and 
Public  Service  list 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  §  201.11  and  207.10  of  the 
Commission’s  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

All  forms  of  sulfur  dyes  are  covered,  whether  irt 
their  reduced  (leuco)  or  oxidized  state,  presscake. 
paste,  powder,  concentrated,  or  so-called  “pre¬ 
reduced.  liquid  ready-to-dye”  forms.  (However, 
under  note  3  to  chapter  32  of  the  HTS,  heading  3204 
does  not  cover  pigments  dispersed  in  nonaqueous 
media,  in  liquid  or  paste  form,  of  a  kind  used  in  the 
manufacture  of  paints,  including  enamels,  or  to 
other  preparations  of  headings  3207-3210.  inclusive. 
3212.  3213.  and  3215.) 


Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List. 

Pursuant  to  section  207.7(a)  of  the 
Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission’s  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  May  1, 1992,  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Debra  Baker 
(202-205-3180)  not  later  than  April  28, 
1992,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission’s  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  §  §  201.8  and  207.15  of 
the  Commission’s  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
May  6, 1992,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  Hie  written  testimony  in 
connection  with  their  presentation  at  the 
conference  no  later  than  three  (3)  days 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI.  they  must 
conform  with  the  requirements  of 
§  §  201.6,  207.3,  of  the  Commission’s 
rules. 

In  accordance  with  §  §  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 


1930,  title  VII.  This  notice  is  published 
pursuant  to  S  207.12  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Issued:  April  13, 1992. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  92-6908  Filed  4-16-92;  8:45  am) 
BILUNC  COOC  7020-42-1* 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-1  (Sub-No.  230)] 

Chicago  and  North  Western 
Transportation  Company— 
Abandonment— Between  Norfolk  and 
Chadron,  NE;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Chicago  and  North  Western 
Transportation  Company  to  discontinue 
service  over  its  319.7-mile  line  of 
railroad  between  milepost  83.3  near 
Norfolk  and  milepost  404.5  near 
Chadron,  NE. 

A  certficate  will  be  issued  authorizing 
discontinuance  of  service  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy)  to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  must  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offen  "Rail 
Section,  AB-OFA”.  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  April  10, 1992. 

By  the  Commission,  Chairman  Phiibin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  Phillips,  and  Emmett. 

Commissioner  Simmons  concurred  with  a 
separate  expression.  Vice  Chairman 
McDonald  dissented  with  a  separate 
expression, 

Sidney  L.  Strickland,  )r.. 

Secretary. 

(FR  Doc.  92-8957  Filed  4-16-92;  8.45  am) 
BtLLING  COOE  703S-41-M 
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Intent  to  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Tlie  parent  corporation  is  Manville 
Corporation  with  its  principal  place  of 
business  at  717  17th  Street,  Denvfer, 
Colorado  80202. 

2.  The  wholly  owned  subsidiaries 
which  will  participate  in  the  operations 
are  as  follows: 

(i)  Schuller  International.  Inc.  717  17th 
Street,  Denver,  Colorado  80202, 
Incorporated  in  State  of  Delaware. 

(ii)  Riverwood  International 
Corporation,  100  Cumberland  Circle, 
suite  1600,  Atlanta,  Georgia  30339, 
Incorporated  in  State  of  Delaware. 

Sidney  L  Strickland,  )r.. 

Secretary. 

(FR  Doc  92-8963  Filed  4-1&-92:  8:45  am] 

BILUNG  CODE  7035-01-M 

[Finance  Docket  Na  32034] 

B&E  Railroad,  Inc.— Acquisition  and 
Operation  Exemption— Consolidated 
Rail  Corporation 

B&E  Railroad,  Inc.  (B&E),  a  non¬ 
carrier,  has  filed  a  verified  notice  for  an 
exemption  to  acquire  and  operate 
portions  of  Consolidated  Rail 
Corporation's  (Conrail)  South  Fork 
Industrial  Tra<^  between  Milepost 
16.2±  (formerly  Milepost  15.2±)  and 
Milepost  19.7  ±  (formerly  Milepost 
18.9±],  and  the  Eureka  Branch,  between 
Milepost  0.0  and  Milepost  .289±, 
located  in  the  Borough  of  Windber  and 
partly  in  the  Township  of  Paint, 

Somerset  County.  PA.  The  exemption 
became  effective  on  April  1, 1992. 

Under  the  proposal,  B&E  will  assume 
Conrail's  common  carrier  obligation,  but 
Conrail  will  provide  contract  rail  service 
under  a  transportation  service 
agreement  between  the  two  parties.  If 
that  agreement  is  terminated,  B&E  will 
contract  with  another  operator  for 
equivalent  rail  service  or  will  provide 
the  rail  service  itself. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  Richard  R. 
Wilson.  Vuono,  Lavelle  &  Cray,  2310 
Grant  Building.  Pittsburgh.  PA  15219. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 


Decided:  April  10. 1992. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 

Sidney  L  Strickland,  Jr^ 

Secretary. 

[FR  Doc.  92-8956  Filed  4-16-92;  8:45  am] 
BILLING  CODE  703S-01-M 

[Finance  Docket  Na  32026] 

Dakota,  Minnesota  &  Eastern  Railroad 
Corp.— Control  Exemption— Black  Hills 
&  Western  Railroad  Corp. 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  10505, 
the  Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 

11343,  et  seq.,  the  continuance  in  control 
by  Dakota,  Minnesota  &  Eastern 
Railroad  Corporation  of  Black  Hills  & 
Western  Railroad  Corporation  when  the 
latter  becomes  a  rail  carrier  by  acquiring 
and  operating  an  approximately  175- 
mile  rail  line  from  the  Chicago  and 
North  Western  Transportation  Company 
located  in  Nebraska,  South  Dakota,  and 
Wyoming.  The  exemption  is  subject  to 
standard  employee  protective 
conditions.  The  exemption  is  related  to 
the  notice  of  exemption  in  Finance 
Docket  No.  32025. 

DATES:  The  exemption  is  effective  on 
May  17, 1992.  Petitions  for  stay  must  be 
filed  by  April  27, 1992  and  petitions  for 
reopening  must  be  filed  by  May  7, 1992. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32028  to:. 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner’s  representatives: 

Bryan  D.  Olsen,  1935  Piper  Jaffray 

Tower,  222  South  Ninth  Street, 
Minneapolis,  MN  55402, 
and 

Louis  E.  Gitomer,  suite  210,  919  18th 
Street.  NW.,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACr. 
Joseph  H.  Dettmar,  (202)  927-5660;  (TDD 
for  hearing-impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing-impaired  is  available  through 
TDD  services  (202)  927-5721). 

Decided:  April  9. 1992. 


By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  I^illips,  and  Emmett. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  92-8962  Filed  4-16-92;  8:45  am] 
BILUNG  CODE  703S-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[Training  and  Emptoyment  Guidance  Letter 
(TEGL)No.6-91] 

Job  Training  Partnership  Act  Closeout 
of  State  Grants 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice:  closeout  of  grants  to 
States  under  Job  Training  Partnership 
Act  Titles  U-A.  II-B,  and  UI. 

SUMMARY:  Appended  is  Training  and 
Employment  Guidance  Letter  (TEGL) 

No.  6-91,  informing  States  of:  (a)  The 
Employment  and  Training 
Administration's  (ETA)  intent  to 
closeout  expired  funds  in  Job  Training 
Partnership  Act  (JTPA)  Titles  II-A,  II-B. 
and  III  programs,  including  Title  III 
National  Reserve  awards;  and  (b) 
related  policies  and  procedures  being 
implemented  by  ETA  to  accomplish 
closeout.  JTPA  sec.  181(b)  provides  that 
"funds  obligated  for  any  program  year 
[July  1-June  30)  may  be  expended  by 
each  recipient  during  that  program  year 
and  the  two  succeeding  program  years 
*  *  Since  funds  are  no  longer 
available  for  expenditure  beyond  three 
years  of  Federal  obligation,  while  the 
Governor-Secretary  agreement 
continues  in  effect  on  a  continuing-years 
basis,  a  process  is  necessary  for 
closeout  of  funding  authority  on  a  year- 
by-year  basis.  While  the  JTPA  closeout 
regulation,  20  CFR  629.45,  is  reserved, 
TEGL  6-91  provides  reconciliation  and 
closeout  policy  and  procedures  to  State 
grantees.  Reconciliation  of  JTPA  Titles 
II-A,  II-B,  and  III  (formula  and  National 
Reserve  funds)  by  year  of  appropriation 
has  occurred  each  year  since  1986. 
ETA's  obligations,  expenditures,  and 
cash  receipts  records  were  reconciled 
with  State  JTPA  accounting  records  for 
the  period  from  Transition  Year  (TY) 
1983  through  Program  Year  (PY)  1988. 
Reconciliation  will  occur  again  as  part 
of  the  closeout  process. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judi  Fisher,  Division  of  Fiscal  Policy, 
Office  of  the  Comptroller,  Employment 
and  Training  Administration, 
Department  of  Labor,  200  Constitution 
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Avenue.  NW..  room  C-5317. 

Washington.  DC  Telephone  {202}  535- 
8762. 

Signed  at  Washington.  DC.  this  13th  day  of 
March.  1992. 

Roberts  T.  f  ones. 

Assistant  Secretary  of  Labor. 

Roberts  T.  Jones, 

Assistant  Secretary  of  Labor. 

Closeoat  of  Expired  Funds  of  JTPA 
Titles  II-A.  11-6  and  111  Programs 

1.  Purpose.  To  inform  States  of  (a) 
ETA's  intent  to  close  expired  funds  in 
the  Job  Training  Partnership  Act  (JTPA) 
Titles  H-A,  fl-B  and  III  programs, 
including  Title  in  National  Reserve 
awards,  and  (b)  related  policies  and 
procedures  being  implemented  by  ETA 
to  accomplish  closeout. 

2.  References. 

a.  Section  161(b)  of  the  Job  Training 

Partnership  Act.  dated  October  13. 
1982. 

b.  National  Defense  Authorization  Act. 

Public  Law  101-510,  Section 
1405(bK3). 

c.  Training  and  Employment  Information 

Notice  (TEIN)  No.  21-89.  dated 
March  12, 199a 

3.  Background.  Reconciliation  of  JTPA 
Titles  n-A.  U-B,  and  III  (formula  and 
National  Reserve  funds)  by  year  of 
appropriation  has  occurred  each  year 
since  1986.  In  that  process.  ETA's 
records  of  obligations,  expenditures,  and 
cash  receipts  were  reconciled  with  State 
JTPA  accounting  records  for  the  period 
from  the  Transition  Year  (TY)  1983 
through  Program  Year  (PYJ 1988. 
Reconciliation  will  occur  again  as  part 
of  the  closeout  process.  The  National 
Defease  Autboi^tion  Act  revised  the 
procedures  to  be  used  by  Federal  staff 
for  closing  expired  appropriation 
accounts.  Based  on  this  Act,  ETA  will 
abolish  expired  appropriation  accounts 
after  5  years.  JTPA  provides  at  section 
161(b)  that  “funds  obligated  for  any 
program  year  may  be  expended  by  each 
recipient  during  that  program  year  and 
the  two  succeeding  program  years 

*  *  Knee  funds  are  no  longer 
available  for  expenditure  beyond  three 
years  of  Federal  obligation,  while  the 
Governor-Secretary  agreement 
continues  in  effect  on  a  continuing  years 
basis,  a  process  is  necessary  for 
closeout  of  funding  authority  on  a  year- 
by-year  basis.  Regulatory  authority  for 
closeout  is  “Reserved”  at  20  CFR  629.45. 
This  Training  and  Employment 
Guidance  Letter  (TEGL)  is  being  issued 
at  this  time  in  lieu  of  regulations. 

4.  Scope  and  Policy.  This  TEGL 
provides  reconciliation  and  closeout 
policy  and  procedures  applicable  to 
JTPA  Titles  II-A.  II-B  and  III  programs. 


Closeout  will  occur  of  expired  Federal 
funds.  i.e..  funds  which  have  been 
obligated  and  available  for  expenditure 
for  three  program  years.  The  JTTA  grant 
is  a  continuing  grant  and  the  Governor- 
Secretary’s  Agreement  will  still  be  in 
effect. 

It  is  ETA's  policy  that  the  closeout  of 
expired  JTPA  funding  authority  does  not 
affect;  (1)  The  right  of  ETA  to  disallow 
costs  and  recover  funds  on  the  basis  of  a 
later  audit  or  other  review;  (2)  the 
obligation  of  the  recipient  to  return  any 
funds  due  as  a  result  of  later  refunds, 
corrections,  or  other  transactions;  (3) 
records  retention  requirements;  (4) 
property  management  requirements;  or 
(5)  audit  requirements.  It  is  also  ETA's 
policy  not  to  accept  revised  expenditure 
reports  for  closed  years. 

5.  Procedures.  ETA  will  close  out 
JTPA  continuing  grants  on  a  year-by¬ 
year  basis,  for  each  year  for  which  the 
time  limitation  for  ejqpenditure  has 
expired.  Closeout  for  a  year  of  expired 
funds  will  be  a  two-step  process. 

a.  Financial  Reconciliation.  The  ETA 
will  continue  to  conduct  a  financial 
reconciliation  between  records  that  are 
kept  at  the  State  level  and  those  at  the 
Federal  level.  Financial  reconciliation 
will  be  conducted  to  ensure  that  Federal 
and  State  records  are  in  agreement  for 
obligations,  expenditures  and  Federal 
cash  receipts.  When  Federal  and  State 
records  are  in  agreement  on  all  three 
items,  ETA  will  then  initiate  step  two  to 
close  a  specific  year(s)  of  expired  funds. 

b.  Closeout  ETA  will  notify  the  State, 
by  certified  mail,  timt  since  the  financial 
reconciliation  found  our  respective 
records  to  be  in  agreement,  and  that  the 
time  limitation  for  expenditure  of  a 
specific  year(8)  funds  has  expired,  it  is 
CTA’s  intent  to  dose  its  recces  for  that 
year(s).  Closeout  will  occur  when  the 
obligations,  expenditures  and  Federal 
cash  receipts  of  a  given  year  of  funds 
are  equal  and  the  recipient  has  been 
notified. 

In  cases  where  expenditures  are  less 
than  obligational  authority,  the 
difference  will  be  deobligated  during  the 
closing  process.  Expenditures  in  excess 
of  obligational  authority  are  not 
allowable.  In  cases  where  expenditures 
(not  exceeding  obligational  authority) 
are  less  than  net  cash  receipts,  the 
recipient  must  refund  the  difference  to 
the  Department  of  Labor  (DOL).  If 
necessary,  a  Finding  and  Determination 
will  be  issued  when  cash  receipts  in 
excess  of  expenditures  are  not  refunded 
to  DOL.  Recipients  will  be  advised  to 
draw  down  funds  when  cash  receipts 
are  less  than  expenditures.  Final  cash 
receipts  should  be  no  greater  than  the 
lesser  of  the  expenditures  or  the 
obligation  authority. 


The  recipient  will  have  30  caleiKlar 
days  after  issuance  the  initial  intent 
to  dose  notification  to  provide  any 
additional  information  to  be  considered. 
At  the  end  of  30  calendar  days,  if  no 
response  has  been  received  fiom  the 
recipient,  a  second  letter  will  be  sent 
notifying  the  redpient  that  the  records 
will  be  closed  in  an  additional  30 
calendar  days.  The  initial  process  for 
closing  funding  authority  will  cover  the 
period  TY  1983  through  Program  Year 
(PY)  1988  for  JTPA  Titles  H-A.  II-B  and 
III,  (including  Federal  Reserve  awards) 
and  transferi^  Comprehensive 
Employment  and  Training  Act  funds. 
Subsequent  doseout  cycles  will  cover 
subsequent  years. 

6.  Inquiries.  Questions  concerning  this 
TEGL  should  be  directed  to  Judi  Fisher 
on  (202)  535-8762  or  Harry  Roberson  on 
(202)  535-0731. 

7.  Effective  Date.  This  TEGL  is 
effective  immediately.  The 
reconciliation/closeout  process  will 
begin  shortly  after  issuance. 

[FR  Doc.  92-8905  Filed  4-16-92: 8:45  am] 
BILUNG  CODE  •SIO-SO-M 


Employment  Standards  Administration 

Wage  and  Hour  Oiviaion;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  Oenerai  Wage 
Determination  Oecisiona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  widi  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein.  s 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  acomdance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  secretary  of  Labor  in 
accordance  with  the  Davis-Sacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall  in 
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accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersede  as  decisions  thereto,  contain 
no  expiration  dates  and  are  elective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modihcations  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  THe  Davis-Bacon  And  Related  | 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  s-3014,  Washington, 
DC  20210. 

Modifications  to  General  Wage 
Determinatioc:  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  being  modified 


are  listed  by  Volume,  State,  and  page 
numberfs).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 


Volume  I 


Maryland; 


MD91-32  (Feb.  22. 
1991). 

Mississippi: 

p.  All. 

MS91-21  (Feb.  22, 
1991). 

p.  All. 

MS91-23  (Feb.  22. 
1991). 

p.  All. 

MS91-24  (Feb.  22. 
1991). 

p.  All. 

MS91-25  (Feb.  22. 
1991). 

p.  All. 

MS91-26  (Feb.  22. 
1991). 

p.  All. 

MS91-27  (Feb.  22, 
1991). 

New  Jersey: 

p.  All. 

NJ91-2  (Feb.  22. 1991).. 

.  p.  701,  pp.  705-706. 

NJ91-3  (Feb.  22. 1991).. 

.  p.  721,  p.  725. 

Pennsylvania: 

PA91-4  (Feb.  22. 1991)..  p.  985,  pp.  986, 


988. 

PA91-18  (Feb.  22.  p.  1085,  p.  1087. 
1991). 

PA91-20  (Feb.  22.  p.  1099,  pp.  1100, 
1991).  1103. 

PA91-21  (Feb.  22.  p.  1107,  p.  1108. 
1991). 

Rhode  Island: 

RI91-1  (Feb.  22, 1991)...  p.  1149.  p.  1152. 
West  Virginia: 

WV91-3  (Feb.  22.  p.  1445,  pp.  1446, 
1991).  1448, 1453.  pp. 

1455, 1458b. 

Volume  II 

Illinois: 

IL91-1  (Feb.  22. 1991) ...  p.  69.  pp.  71.  73. 

75. 

IL91-7  (Feb.  22. 1991) ...  p.  137,  p.  138. 
IL91-13  (Feb.  22.  p.  183,  p.  185. 

1991). 

Nebraska: 

NE91-1  (Feb.  22. 1991)..  p.  All. 

NE91-2  (Feb.  22, 1991)..  p.  All. 

NE91-3  (Feb.  22. 1991)..  p.  All. 

NE91-5  (Feb.  22. 1991)..  p.  All. 

NE91-9  (Feb.  22, 1991)..  p.  All. 


NE91-10  (Feb.  22.  p.  All. 
1991). 

NE91-11  (Feb.  22,  p.  All. 

1991). 

Texas: 

TX91-36  (Feb.  22,  p.  All. 

1991). 

TX91-43  (Feb.  22,  p.  All. 

1991). 

TX91-45  (Feb.  22.  p.  All. 

1991). 

Volume  III 

California: 

CA91-4  (Feb.  22.  p.  All. 

1991). 

Nevada: 

NV91-7  (Feb.  22,  p.  All. 

1991). 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  13th  day  of 
April  1992. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  92-8817  Filed  4-16-92;  8:45  am) 
BILLING  CODE  4510-27-M 


Employment  and  Training 
Administration 

[Employment  and  Training  Order  No.  2-92] 

Unemployment  Compensation  for 
Federal  Employees  (UCFE)  Program 
Coverage  Rulings  of  “Federal  Service” 

Employment  and  Training  Order  No. 
2-92  redelegates  to  the  Director, 
Unemployment  Insurance  Service,  the 
authority  and  assignment  of 
responsibility  for  making  rulings  of 
“Federal  Service”  for  UCFE  program 
purposes  under  5  U.S.C,  8501-8509.  The 
Employment  and  Training  Order  No.  2- 
92  is  published  below. 

Dated:  April  10. 1992. 

Roberts  T.  Jones, 

Assistant  Secretary  ofLabar. 

Directive:  Employment  and  Training  Order 
No.  2-92. 

To:  National  and  Regional  Offices. 

From:  Roberts  T.  Jones,  Assistant  Secretary 
of  Labor. 

Subject:  Redelegation  of  Authority  and 
Assignment  of  Responsibility  to  the  Director. 
Unemployment  Insurance  Service,  for  Making 
Rulings  of  'Federal  Service”  under  the 
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Unemployment  Cocr4)«isation  for  Federal 
Employees  (UCFE)  Phrogram. 

1.  Purpose.  To  redelegate  authority  and 
assign  wsponsibiiity  to  the  Director, 
Unempioyineat  lasurance  Service,  for 
"Federal  Service”  rulings  required  in  carrying 
out  the  operation  and  provisions  of  the  UCFE 
program. 

2.  DireCth'es  Affected.  Secretary's  Order  4- 
75.  dated  April  18, 1975,  and  Manpower 
Administration  Order  4-75,  dated  July  14. 
1975. 

3.  Redeiegation.  The  Director. 
Unemployoieat  Insurance  Service,  is 
redelegated  authority  and  assigned 
responsibility,  in  lieu  of  the  Assistant 
Secretary  of  Labor,  to  render  determinations 
of  "Federal  Service"  for  UCHi  program 
purposes  under  Title  S  U.S.C.  6501-6509. 

4.  Effective  Date.  This  Order  is  effective  on 
the  date  of  issuance. 

[FR  Ooc.  92-8907  Filed  4-16-92;  6:45  am] 
BIU.1NG  CODE  451S-3S-M 


[(UCFE)  Program  Coverage  Ruling  No. 

92-U 

Unemployment  Compensation  for 
Federal  Employees;  Agricultural 
Promotion  Boards  and  Marketing 
Agreement  and  Order  Administrative 
Committees 

Pursuant  to  Employment  and  Training 
Order  No.  2-92,  the  Director, 
Unemployment  Insurance  Service,  has 
determined  that  services  performed  in 
the  employ  of  the  Agricultural 
Promotion  Boards  and  Marketing 
Agreement  and  Order  Administrative 
Committees  (within  the  Department  of 
AgricultureJ  constitute  “Federal 
Service"  within  the  meaning  of  5  U.S.C. 
8501(11  for  UCFE  program  coverage 
purposes.  The  Director,  Unemployment 
Insurance  Service,  has  also  determined 
that  members  of  such  boards  and 
committees  who  are  appointed  by  the 
Secretary  of  Agriculture  are  excluded 
from  UCFE  pnograoi  coverage  by  5 
U.S.a  8501(1}(KI.  The  UCFE  Program 
Coverage  Ruling  No.  92-1  is  published 
below. 

Dated:  April  10. 1992. 

Roberts  T.  {ones. 

Assistant  Secretary  of  Labor. 

Ruling:  Each  of  the  below  listed  boards  and 
committees  is  an  "instrumentality  of  the 
United  States"  and  services  performed  in  the 
employ  of  all  such  boards  and  committees  is 
“Federal  service"  within  the  meaning  of  S 
U.S.C.  6S01(l|;Tl)e  National  Dairy  Promotion 
and  Reseai^  Board  (7  U.S.C.  4501-4513;  7 
CPR  part  IISO},  the  Honey  Board  (7  U5.C. 
4601-4612: 7  CFR  part  1240).  the  National 
Potato  Rroiaotioa  Board  (7  U.S.C.  2611-2627: 7 
CFR  part  1207).  the  Cotton  Board  (7  USC. 
2101-2118;  7  CFR  part  1205),  the  National 
Pork  Board  (7  U5.C.  4801-4819;  7  CFR  part 
1250).  the  Cattlemen's  Beef  Promotion  and 
Research  Board  (7  U.S.C.  2901-2911:  7  CFR 


part  1260).  the  Egg  Board  (7  U.S.C.  2701-2716; 

7  CFR  part  1250)  and  44  marketing  agreement 
and  order  administrative  committees  {see 
enclosed  list)  established  under7  U.S.C.601- 
674  {7  CFR  parts  905-998).  Members  of  such 
boards  and  committees  who  are  appointed  by 
the  Secretary  of  Agriculture  are  excluded 
from  program  coverage  by  5  U.S.C.  OSOlfllfK). 

Prior  Ruling:  A  nil^  on  UCFE  program 
coverage  of  marketing  agreement  and  order 
administrative  committees  was  issued  on 
June  20, 1957.  This  1992  tuiing  supersedes  the 
1957  ruling  and  is  now  controlling  for  UCFE 
program  coverage  purposes  of  thirae 
agricultural  promotion  boards  and  marketing 
agreement  and  order  administrative 
committees.  No  subsequent  amendments  to 
title  7  of  the  United  States  Code  have  altered 
the  nature  or  characteristics  of  these  boards 
and  committees  upon  which  our  ruling  was 
based.  Nor  have  there  been  any  amendments 
to  5  U.S.C  8501(1)  which  are  relevant  to  the 
coverage  of  such  boards  and  committees.  The 
addition  of  section  6509  by  section  1023(b)  of 
the  Omnibus  Reoonciiiation  Act  of  1980  (P.L. 
96-499)  did  not  affect  coverage  of  the  UCFE 
program. 

Statement  of  Facts:  In  holding  that 
employees  of  such  committees  perform 
"Federal  service,"  I  have  relied  on  the 
following  factors: 

1.  The  primary  function  of  these 
committees  is  to  act  as  agents  for  the 
Secretary  of  Agriculture  in  carrying  out  the 
policy  declared  by  (Congress  at  7  U.S.C  802. 

2.  Such  committees  have  the  authority  to 
appoint  employees,  agents,  and 
representatives,  and  to  determine  the  salaries 
and  duties  of  such  individuals. 

3.  The  members  of  such  committees,  as 
well  as  employees  and  agents,  are  subject  to 
removal  by  the  Secretary  of  Agriculture. 

4.  Every  act  of  such  committees  is  subject 
to  approval  by  the  Secretary  of  Agriculture. 

5.  No  November  29. 1945,  the  Internal 
Revenue  Service  ruled  that  services 
performed  in  the  employ  of  certain 
administrative  committees  established  by  the 
Secretary  of  Agriculture  under  the 
Agricultural  Marketing  Agreement  Act  were 
exempt  from  the  provisions  of  the  Federal 
Unemployment  Tax  Act  by  reason  of  the 
exclusion  from  the  definition  of 
"employment"  in  26  U.SXl  1607(c)  (now. 
without  relevant  change,  section  3306(c)(6]  of 
the  Internal  Revenue  Code  of  1986).  Also,  on 
October  15, 1952,  the  Director  of  the  Bureau 
of  Employees'  Compensation  (now  the  Office 
of  WorlcOT'  Compensation  Programs)  ruled 
that  personnel  of  the  Federal  Milk  Market 
Administrators  are  "employees"  urithin  the 
meaning  of  the  Federal  Employees' 
Compensation  Act. 

6.  Such  committees  are  authorized  to  incur 
such  expenses  as  the  Secretary  of  Agriculture 
finds  reasonable. 

7.  Ibe  funds  to  cover  the  expenses  of  such 
committees  are  raised  by  assessments,  paid 
to  the  committees  by  the  covered  kidustries 
and  enforceable  by  the  Secretary  of 
Agriculture  in  the  Oisteict  Courts  the 
United  States. 

6.  The  decision  in  United  States  versus 
Levine.  129  F.2d  745  (2d  Cir.  1942)  found  that 
a  Market  Administrator  (established  by  order 
of  the  Secretary  of  Agriculture  under  the 


Agricultural  Marketing  Agreement  Act)  was 
an  agency  of  the  United  States.  Further,  as 
recently  as  1984,  the  Supreme  Court  cited 
with  approval  the  Levine  opinion  finding  that 
a  Market  Administrator  was  an  agency  of  die 
United  States  {Dixon  versus  United  States, 

104  S.Ct.  1172. 1179-1180(1984)). 

9.  The  Internal  Revenue  Service  affirmed, 
in  a  letter  from  Jerry  E.  Holmes  to  Mary  Ann 
Wyrsch,  dated  November  26. 1990,  that  there 
is  no  change  in  the  positions  taken  in  the 
above  cited  rulings. 

Discussion/ Analysis:  With  regard  to  the 
promotion  boards,  the  purpose  of  these 
entities  is  to  carry  ouft  coordinated  programs 
of  research  and  promotion  designed  to 
strengthen  the  competitive  position  of  each 
covered  commodity  and  to  maintain  and 
expand  domestic  and  foreign  markets  for 
American  producers  of  each  such  commodity 
{e.g.,  7  U.S.C.  2101  with  respect  to  the  Cotton 
Board).  Although  the  purpose  and  authorizing 
statutes  of  these  entities  are  different  from 
the  marketing  committees,  their  manner  of 
creation  and  method  of  operation  are  nearly 
identical. 

As  with  the  marketing  committees,  the 
promotion  boards  are  created  by  order  of  the 
Secretary  of  Agriculture  (e.g.,  7  U.S.C.  2104 
and  2106(a)  with  respect  to  the  Cotton  Board). 
Their  members  are  selected  by  the  Secretary 
of  Agriculture  (e.g.,  7  US.C.  2106(b))  and  are 
subject  to  removal  by  the  Secretary  (e,g..  7 
CFR  1205.323).  The  boards  have  authority  to 
appoint  employees  and  to  determine  the 
salaries  and  duties  of  such  individuals  [eg.,  7 
CFR  1205.328(b)).  The  actions  of  these  boards 
are  subject  to  the  approval  of  the  Secretary  of 
Agriculture  (e.g.,  7  U.S.C.  2106(c)).  These 
boards  are  authorized  to  incur  «ich  expenses 
as  the  Secretary  of  Agriculture  finds 
reasonable  (e.g.,  7  CFR  1205.330(a)).  TTie 
funds  to  cover  the  expenses  of  these  boards 
are  raised  by  assessments  paid  to  the  boards 
by  the  covered  industry  «nd  enforceable  by 
the  Secretary  of  Agriculture  in  the  District 
Courts  of  the  United  States  (e.g..  7  U.S.C. 
2106(e)  and  2112(b):  7  CFR  ia05.515(d)). 

In  the  Internal  Revenue  Service's  letter  of 
November  26, 1990,  referenced  above,  the 
Department  <rf  Labor  was  informed  that: 

*  *  *  it  appears  that  an  administrative 
committee  established  under  the  Agricultural 
Marketing  Agreement  Act  of  1937  would 
qualify  as  a  wholly  owned  instrumentality  of 
the  United  States  Government  under  current 
law.  Under  section  83(!)e(cK9)  of  the  Internal 
Revenue  Code  of  1986  *  *  *,  services 
performed  in  the  employ  of  an 
instrumentality  of  the  United  States  wholly  or 
partially  owned  by  the  United  States  are 
excepted  from  the  definition  of  employment 
for  FUTA  (Federal  Unemployment  Tax  Act] 
purposes.  If  a  committee  is  similar  to  the 
committee  described  in  the  1945  ruling,  it 
appears  that  the  committee  would  constitute 
a  wholly  or  partially  owned  instrumentality 
of  the  United  States  under  section 
3306(c)(6)  *  *  *.  An  examination  of  the 
relevant  Code  of  Federal  Regulations 
provisions  discloses  that  organizations 
created  under  the  Agricultural  Mailceting 
Agreement  Act  of  1937  are  subject  to  the 
same  overriding  authority  of  the  Secretary  of 
Agriculture.  In  addition  to  the  factors 
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enumerated  in  the  1945  ruling,  we  note  the 
extensive  control  over  the  assets  of  the 
committees  that  the  Secretary  of  Agriculture 
may  exercise  under  the  applicable 
regulations.  Therefore.  *  *  *  it  appears  that 
service  performed  in  the  employ  of  such 
committees  are  excepted  from  employment 
as  service  performed  in  the  employ  of  an 
instrumentality  of  the  United  States 
Government.  Thus,  with  regard  to  the 
conclusions  in  the  1945  ruling,  our  conclusion 
with  respect  to  entities  similar  to  the  entity 
described  in  the  ruling  would  appear  to  be 
that  services  for  the  entities  would  be 
excepted  from  employment  by  section 
3306(c)(6)  of  the  Internal  Revenue  Code  as 
services  performed  for  a  wholly  or  partially 
owned  instrumentality  of  the  United  States. 

The  reasons  stated  above  support  the 
conclusion  stated  in  the  first  paragraph  of 
this  ruling  that  employees  hired  by  the 
boards  and  committees  (as  distinguished 
from  members)  of  all  of  the  agricultural 
boards  and  committees  referred  to  herein  are 
covered  by  the  UCFE  program.  The 
employing  agency  may  not  participate  in  the 
UCFE  program  for  the  board  and  committee 
members  due  to  the  exclusion  at  5  U.S.C. 
8501(1)(K). 

This  coverage  ruling  is  issued  pursuant  to 
redelegation  of  authority  from  the  Assistant 
Secretary  of  Labor,  in  Employment  and 
Training  Order  No.  2-92,  dated  March  20. 
1992,  which  is  authorized  by  section  6  of 
Secretary’s  Order  No.  4-75  (40  Fed.  Reg. 
18515)  (as  amended  by  Secretary  Order  No. 
14-75). 

Dated:  March  24, 1992. 

Mary  Ann  WjTsch, 

Director,  Unemployment  Insurance  Service. 

List  of  44  Agricultural  Marketing  Agreement 
and  Order  Administrative  Committees  as  of 
March  1. 1991  (7  U.S.C.  Parts  905-998) 

905  Citrus  Administrative  Committee — 
Florida 

906  Texas  Valley  Citrus  Committee 

907  Navel  Orange  Administrative 
Committee — California  &  Arizona 

908  Valencia  Orange  Administrative 
Committee — California  and  Arizona 

910  Lemon  Administrative  Committee — 
California  and  Arizona 

911  Florida  Lime  Administrative 

915  Florida  Avocado  Administrative 
Committee 

916  Nectarine  Administrative  Committee — 
California 

917  Control  Committee — California 
Pear  Commodity  Committee 
Plum  Commodity  Committee 
Peach  Commodity  Committee 

918  Georgia  Peach  Industry  Committee 

919  Colorado  Peach  Administrative 
Committee 

920  Kiwifruit  Administrative  Committee — 
California 

921  Washington  Fresh  Peach  Marketing 
Committee 

922  Washington  Apricot  Marketing 
Committee 

923  Washington  Cherry  Marketing 
Committee 

924  Washington-Oregon  Fresh  Prune 
Marketing  Committee 


925  California  Desert  Grape  Administrative 
Committee 

926  Tokay  Grape  Industry  Committee — 
California 

927  Winter  Pear  Control  Committee — 

Oregon,  Washington,  and  California 

928  Papaya  Administrative  Committee — 
Hawaii 

929  Cranberry  Marketing  Committee — 
Massachusetts,  Rhode  Island, 

Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Oregon,  Minnesota, 
Washington,  and  Long  Island,  New  York 

931  Northwest  Fresh  Bartlett  Marketing 
Committee — Oregon  and  Washington 

932  California  Olive  Committee 

945  Idaho-Eastern  Oregon  Potato  Committee 

946  State  of  Washington  Potato  Committee 

947  Oregon-Califomia  Potato  Committee 

948  Colorado  Potato  Administrative 
Committee 

950  Maine  Potato  Committee  (currently 
inactive) 

953  Southeastern  Potato  Committee — 

Virginia  and  North  Carolina 
955  Vidalia  Onion  Committee — Georgia 

958  Idaho-Eastern  Oregon  Onion  Committee 

959  South  Texas  Onion  Committee 

965  Texas  Valley  Tomato  Committee 

966  Florida  Tomato  Committee 

967  Florida  Celery  Committee 

971  South  Texas  Lettuce  Committee 
979  South  Texas  Melon  Committee 

981  Almond  Board  of  California 

982  Filbert/Hazelnut  Marketing  Board — 
Oregon  and  Washington 

984  Walnut  Marketing  Board — California 

985  Far  West  Spearmint  Oil  Administrative 
Committee 

987  California  Date  Administrative 
Committee 

989  Raisin  Administrative  Committee — 
California 

993  Prune  Marketing  Committee — California 
998  Peanut  Administrative  Committee — 
Georgia 

[FR  Doc.  92-8906  Filed  4-16-92;  8:45  am] 
BILLING  CODE  4S1(>-30-M 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

1.  Skyline  Coal  Company 

(Docket  No.  M-92-26-C] 

Skyline  Coal  Company,  RD  #2,  Box 
580,  Shamokin,  Pennsylvania  17872  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1400  (hoisting  equipment; 
general)  to  its  No.  1  Slope  (I.D.  No.  36- 
07129)  located  in  Northcumberland 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  a  slope  conveyance 
(gunboat)  without  safety  catches  to 
transport  persons. 


2.  Michigan  Energy,  Inc. 

[Docket  No.  M-92-27-CJ 

Michigan  Energy,  Inc.,  100  Kemey 
Road,  Williamsburg,  Kentucky  40769  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.313  (methane  monitor)  to 
its  Mine  No.  1  (I.D.  No.  40-00600)  located 
in  Campbell  County,  Kentucky.  The 
petitioner  proposes  to  use  a  hand-held 
continuous  duty  methane  and  oxygen 
monitor  on  permissible  three-wheel 
tractors  with  drag  bottom  buckets. 

3.  Paramont  Coal  Corporation 

[Docket  No.  M-92-28-C) 

Paramont  Coal  Corporation,  P.O.  Box 
800,  Wise,  Virginia  24293  has  Hied  a 
petition  to  modify  the  application  of  30 
CFR  75.326  (aircourse  and  belt  haulage 
entries)  to  its  Deep  Mine  No.  18  (I.D.  No. 
44-06583)  located  in  Wise  County, 
Virginia.  The  petitioner  proposes  to  use 
a  low-level  carbon  monoxide  detection 
system  in  all  belt  entries  used  as  intake 
aircourses  to  monitor- the  air  at  each  belt 
drive  and  tailpiece. 

4.  Paramont  Coal  Corporation 

[Docket  No.  M-92-29-C) 

Paramont  Coal  Corporation,  P.O.  Box 
800,  Wise,  Virginia  24293  has  hied  a 
petition  to  modify  the  application  of  30 
CFR  75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
to  its  Deep  Mine  No.  18  (I.D.  No.  44- 
06583)  located  in  Wise  County,  Virginia. 
The  petitioner  proposes  to  use  a  carbon 
monoxide  monitoring  system  in  the  belt 
entry  splits  of  air  instead  of  ventilating 
directly  into  the  return. 

5.  Carter  Mining  Company 

[Docket  No.  M-92-30-C] 

The  Carter  Mining  Company,  P.O.  Box 
3007,  Gillette,  Wyoming  82716  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  77.403(a)  (mobile  equipment 
rollover  protection  structures  (ROPS))  to 
its  Caballo  Mine  (I.D.  No.  48-01034) 
located  in  Campbell  County,  Wyoming. 
The  petitioner  proposes  to  use  the 
Model  594H  sideboom  pipelaying  tractor 
with  rollover  protection  structures 
(ROPS)  meeting  the  U.S.  Army  Corps  of 
Engineers  performance  criteria  for 
crawler  tractors  (U.S.  Army  Corps  of 
Engineers,  Safety — General  Safety 
Requirements  EM  385-1-1  (June  1, 1997)) 
to  move  conveyor  frames  of  a  bucket 
wheel  mining  system.  There  are  no 
Society  of  Automotive  Engineers  (SAE) 
ROPS  performance  criteria  for  such 
tractors.  The  petitioner  states  that  the 
alternate  method  would  provide  the 
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same  measure  of  protection  to  miners  as 
the  standard. 

6.  Peabody  Coal  Company 

(Docket  No.  M-02-31-C) 

Peabody  Coal  Company,  P.O.  Box 
1990,  Henderson,  Kentucky  42420-1990 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions] 
to  its  Camp  1  Underground  Mine  (I.D. 

No.  15-02709)  located  in  Union  County. 
Kentucky.  Due  to  hazardous  roof 
conditions,  the  petitioner  proposes  to 
have  a  certified  person  monitor 
methane,  oxygen,  and  the  airflow  at 
least  once  a  week  instead  of  traveling 
the  return  aircourse  in  its  entirely. 

7.  Leeco,  Inc. 

[Docket  No.  M-92-32-CJ 

Leeco,  Inc.,  100  Coal  Drive,  London, 
Kentucky  40741-8799  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1701  (abandoned  areas,  adjacent 
mines;  drilling  of  boreholes)  to  its  Mine 
No.  62  (I.D.  No.  15-16412)  and  its  Mine 
No.  63  (I.D.  No.  15-16413)  both  located  in 
Perry  County,  Kentucky.  The  petitioner 
proposes  to  drill  horizontal  testholes 
into  the  coal  seam  in  advance  of  the 
working  face  within  the  drill  zone. 

8.  Dominion  Coal  Corporation 
[Docket  No.  M-92-33-C] 

Dominion  Coal  Corporation,  P.O.  Box 
70,  Vansant  Virginia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1701  (abandoned  areas,  adjacent 
mines;  drilling  of  boreholes)  to  its 
Dominion  No.  1  Mine  (I.D.  44-05254),  its 
Dominion  No.  6  Mine  (I.D.  44-06486),  its 
Dominion  No.  7  Mine  (I.D.  44-06499],  its 
Dominion  No.  8  Mine  (I.D.  44-06555),  its 
Dominion  No.  10  Mine  (I.D.  44-05160),  its 
Dominion  No.  12  Mine  (I.D.  44-06592],  its 
Dominion  No.  14  Mine  (I.D.  44-053184], 
its  Dominion  No.  15  Mine  (I.D.  44-06628), 
its  Dominion  No.  16  Mine  (I.D.  44-06643], 
its  Dominion  No.  17  Mine  (I.D.  44-06177), 
its  Dominion  No.  18  Mine  (I.D.  44-06577), 
its  Dominion  No.  19  Mine  (I.D.  44-06639), 
its  Dominion  No.  21  Mine  (I.D.  44-06644), 
its  Dominion  No.  22  Mine  (I.D.  44-06645], 
its  Dominion  No.  25  Mine  (I.D.  44-05923), 
and  its  Young’s  Branch  No.  15  Mine  (I.D. 
44-03264)  all  located  in  Buchanan 
County,  Virginia.  The  petitioner  requests 
a  modification  to  allow  for  a  20-foot  cut 
to  be  taken  in  the  face. 

9.  Consolidation  Coal  Company 
[Docket  No.  M-92-34-Cj 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241- 
1421  has  filed  a  petition  to  modify  the 
application  30  CFR  75.1105  (housing  of 
underground  transformer  stations. 


battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps]  to  its  Dilworth  Mine 
(I.D.  No.  36^281)  located  in  Greene 
County,  Pennsylvania.  The  petitioner 
proposes  to  enclose  the  electric 
equipment  in  a  monitored  fireproof 
structure  instead  of  ventilating  the 
equipment  to  the  return. 

10.  Cordero  Mining  Company 
[Docket  No.  M-92-35-Cj 

Cordero  Mining  Company,  P.O.  Box 
1449,  Gillette,  Wyoming  82717-1449  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  77.1607(u)  (loading  and 
haulage  equipment;  operation)  to  its 
Cordero  Mine  (I.D.  No.  48-00992)  located 
in  Campbell  County,  Wyoming.  The 
petitioner  proposes  to  use  a  portable 
hydraulic  unit  (power  pack]  for  towing 
heavy  equipment  instead  of  tow  bars. 

11.  Cordero  Mining  Company 
[Docket  No.  M-92-36-C] 

Cordero  Mining  Company,  P.O,  Box 
1449,  Gillette,  Wyoming  82717-1449  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  77.206(c)  to  its  Cordero  Mine 
(I.D.  No.  48-00992)  located  in  Campbell 
County,  Wyoming.  Instead  of  using 
ladder  backguards,  the  petitioner 
proposes  to  use  a  permanent  fall 
prevention  system  that  would  include  a 
rigid  rail  or  a  steel  cable  rope  with  a 
grabbing  device  that  locks  in  place 
automatically  to  prevent  falls. 

12.  Island  Creek  Coal  Company 
[Docket  No.  M-02-37-C] 

Island  Creek  Coal  Company,  Star 
Route  Box  425,  Mount  Storm,  West 
Virginia  26739  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.1002 
to  its  North  Branch  Mine  (I.D.  No.  46- 
01309],  its  Dobbin  Mine  (I.D.  No.  46- 
05480),  and  its  Laurel  Run,  Portal  No.  2 
Mine  (I.D.  No.  46-04190)  all  located  in 
Grant  County,  West  Virginia.  The 
petitioner  proposes  to  use  high-voltage 
cables  to  power  longwall  equipment. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
18, 1992.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 


Dated:  April  10, 1992. 

Patricia  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  92-8961  Filed  4-16-92;  8:45  am] 
BILUNG  CODE  4S10-43-M 


Pension  and  Welfare  Benefits 
Administration 

(Prohibited  Transaction  Exemption  92-25; 
Exemption  Application  No.  D-8546,  et  al.] 

Grant  of  Individual  Exemptions; 
Metropolitan  Life  Insurance  Company, 
etal. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Regbter  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
conunents  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  the  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

STATUTORY  FINDINGS:  In  accordance 
with  section  408(a)  of  the  Act  and/or 
section  4975(c)(2)  of  the  Code  and  the 
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procedures  set  forth  in  29  CFR  part  2570, 
subpart  B  (55  FR  32836),  32847,  August 
10, 1990)  and  based  upon  the  entire 
record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are  administratively 
feasible: 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the  plans. 

Metropolitan  Life  Insurance  Company, 

Locat^  in  New  York,  NY 

(Prohibited  Transaction  Exemption  92-2S; 

Exemption  Application  Na  D-8546) 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1),  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  March  29, 1991,  to  the  cash 
purdiase  by  the  general  account  of 
Metropolitan  Life  Insurance  Company 
(Met)  of  the  debt  and  equity  interests  in 
real  estate  properties  (the  Shared 
Properties)  held  in  an  open-ended 
commingled  real  estate  separate 
account  (Account  RE)  in  which  certain 
plans  (the  Participating  Plans)  have 
invested;  provided  that:  (1)  The  terms  of 
the  purchase  were  not  less  favorable  to 
the  Participating  Plans  than  similar 
terms  negotiated  at  arm's  length 
between  unrelated  third  parties;  (2)  the 
transaction  was  approved  by 
independent  fiduciaries  of  the 
Participating  Plans,  acting  on  behalf  of 
the  Participating  Plans;  and  (3)  the 
purchase  price  paid  by  Met  for  Account 
RE'S  aggregate  equity  and  debt  interests 
in  the  Shared  Properties  was  not  less 
than  the  fair  market  value  of  such 
interest  on  March  29, 1991,  the  date  the 
purchase  was  consummated,  as 
determined  by  independent  qualified 
appraisals. 

EFFECTIVE  DATE:  This  exemption  is 
effective  March  29, 1991. 

Written  Comments 

The  Department  received  no  requests 
for  hearing  and  one  written  comment 
from  the  applicant  with  respect  to  the 
notice  of  proposed  exemption  (the 
Notice).  In  that  letter,  the  applicant 
informed  the  Department  that  they 
wished  to  correct  certain  typographical 
errors  and  other  information  published 
in  the  Notice.  Accordingly,  the  following 
information  is  incorporated  into  the 
granted  exemption,  as  corrected:  (a)  In 
the  first  sentence  of  section  number  six 
of  the  Summary  of  Facts  and 
Representations,  the  name  of  James  Felt 
Realty  Services  (Felt  Realty)  incorrectly 


included  the  abbreviation,  "bic."  As 
correctly  indicated  in  that  same 
sentence.  Felt  Realty  is  an 
unincorporated  division  of  Grubb  and 
Ellis;  and  (b)  in  the  last  unnumbered 
paragraph  of  section  number  seven  of 
the  Summary  of  Facts  and 
Representations,  portions  of  the  second 
and  third  sentences  were  omitted.  The 
correct  wording  of  these  sentences  is 
indicated  below  with  the  omitted 
language  underlined: 

In  the  opinion  of  Felt  Realty.  Account  RE'S 
proportional  share  of  the  face  value  of  these 
mortgages  was  small  making  it  unnecessary 
to  apply  discounts  for  high  interest  rates  or 
premiums  for  low  interest  rates,  and  the 
small  amount  of  income  afiected  by 
accounting  for  interest  rate  variations  on 
these  loans  had  little  substantive  impact  on 
the  value  of  Account  RE'S  share  of  the 
portfolio.  Therefore,  Pelt  Realty  concluded 
that  it  was  not  necessary  to  adjust  the  asset 
value  of  the  portfolio  because  of  these  third 
peuty  mortgage  debts  and  that  any  interest 
rate  variation  bom  market  on  the  mortgage 
assets  did  not  significantly  afiect  the  overall 
value  of  the  Shared  Properties  in  the 
portfolio. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  Felmiary  25, 1992,  at  57  FR  6530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Eckler  Industries,  Inc.  Retirement  & 
Savings  Plan  (the  Plan),  Located  in 
TitusA^Ie,  Florida 

(Prohibited  Transaction  Exemption  92-28; 
Exemption  Application  No.  D-^623) 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)(1)  and  (bK2)  of  the  Act  and  the 
sanctions  resulting  fitim  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  loan  (the 
Loan)  of  $265,000  fiom  the  Plan  to  Eckler 
Industries,  Inc.  (the  Employer),  a  party 
in  interest  with  respect  to  the  Pistn, 
provided  the  terms  of  the  transaction 
are  at  least  as  favorable  to  the  Plan  as 
those  the  Plan  could  obtain  in  a  similar 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  11, 1991  at  56  FR  46336.  The 
Department  wishes  to  correct  a 
typographical  error  in  paragraph  3  of  the 
Summary  of  Facts  and  Representations 
in  the  notice,  showing  the  amount  of  the 
loan  as  $65,000.  The  correct  amount  of 


the  loan  is  $265,000,  as  stated  in  the  first 
paragraph  of  the  notice,  and  as  may  be 
deduced  by  the  correct  statement  in 
paragraph  3  that  “a  loan  origination  fee 
of  one  percent  of  the  Loan  amount 
($2,650)  would  be  assessed  upon  making 
the  Loan.” 

Written  Comments  and  Hearing 
Requests 

The  Department  received  four  written 
comments  regarding  the  proposed 
exemption  and  no  requests  for  a 
hearing.  Three  of  the  letters  oppose  the 
proposed  exemption;  the  fourth 
expresses  concerns  but  does  not 
specifically  oppose  the  proposed 
exemption.  Three  of  the  comment  letters 
question  why  the  Employer  intends  to 
borrow  from  the  Plan,  rather  than  from  a 
third  party.  One  of  the  letters  asks  how 
the  Plan  trustee  can  be  unbiased  when  it 
is  receiving  fees  from  the  Employer  to 
manage  the  Plan.  In  response  to  these 
comments.  Sun  Bank,  NA..  the  Plan 
trustee  (the  Trustee)  states  that  the  Plan 
and  the  participants  should  benefit  from 
the  Loan  because  the  rate  of  return  on 
the  Loan  is  substantially  higher  than  the 
rate  of  return  otherwise  available  for 
comparable  fixed  income  investments. 
The  Trustee  states  further  that  although 
it  does  receive  fees  from  the  Employer 
to  manage  the  Plan's  assets,  the  Trustee 
has  an  independent  fiduciary  duty  to  the 
participants  of  the  Plan,  and  the  Trustee 
has  additional  independence  in  that  the 
Trustee  cannot  be  fired  without  cause 
during  the  term  of  the  Loan. 

This  letter  also  asks  whether  the 
Department  has  reviewed,  or  merely 
accepted,  the  Trustee’s  financial 
analysis  supporting  its  determination 
that  the  subject  loan  is  in  the  Plan’s  best 
interest,  and  what  responsibility  the 
Department  has  for  monitoring  the 
Trustee’s  and  the  &nployer’s 
compliance  with  the  terms  and 
conditions  of  the  loan.  In  this  regard,  the 
Department  notes  that  before  propcwing 
an  exemption  in  a  loan  transaction  of 
this  type,  the  Department  requires  that 
an  independent  fiduciary  (in  this  case, 
the  Trustee)  be  appointed  to  represent 
and  protect  the  interests  of  the  plan  and 
its  participants  and  beneficiaries.  In  this 
regard,  the  designated  fiduciary  must  be 
a  qualified  person  or  entity,  who  is 
sufiiciently  unrelated  to  the  parties 
involved  in  the  transaction.  As  such,  this 
minimizes  the  potential  for  a  conflict  of 
interest.  It  also  enables  the  Department 
to  rely  upon  the  independent  fiduciary's 
special  expertise  and  judgment.  Thus,  in 
undertaking  fiduciary  responsibilities, 
the  independent  fiduciary  must  assume 
all  risks  incidental  to  the  exercise  of  its 
judgment. 
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In  reviewing  the  transaction,  the 
Department  requires  that  the 
independent  fiduciary  provide  a 
comprehensive  analysis  and 
representations  as  to  the 
appropriateness  and  suitability  of  the 
proposed  loan.  In  making  this 
determination,  the  Hduciary  uses  his  or 
its  expertise  in  assessing  the  speciHc 
terms  of  the  transaction  against  the 
investment  objectives  of  the  plan.  The 
Department  further  requires  the 
independent  fiduciary  to  monitor  the 
transaction  throughout  its  duration  and 
to  take  any  and  all  steps  necessary  and 
proper  to  protect  the  interests  of  the 
plan. 

Three  of  the  comment  letters  also  ask 
whether  the  exemption  would  permit  the 
Employer  to  make  additional  loans  from 
the  Plan.  In  response,  the  Department 
notes  that  the  exemption  covers  only 
one  loan  in  the  amount  of  $265,000. 

Two  of  the  comment  letters  express 
concern  about  the  financial  stability  of 
the  Employer  and  the  Plan.  One  letter 
also  questioned  the  amount  of  time 
given  to  employees  to  comment  on  the 
proposed  exemption.  This  letter  also 
expresses  the  view  that  employees 
prefer  less  risky  Plan  investments  and 
posed  questions  regarding  the  Plan’s 
participant-loan  program,  which  is  not 
directly  involved  in  either  this 
exemption  or  the  loan  in  question.  In 
response,  the  Trustee  provides  the 
following  information  and  financial 
data. 

(a)  The  protective  features  of  the  Loan 
include  certain  safeguards,  among 
others:  (i)  The  loan  is  secured  by 
collateral  that  has  been  valued  by  an 
independent  appraiser;  (ii)  the  loan-to- 
value  ratio  in  this  case  is  65%;  (iii)  as 
noted  above,  the  rate  of  return  from  the 
Loan  is  substantially  higher  than  that 
from  similar  investments  which  the  Plan 
could  obtain;  (iv)  although  the  Loan  was 
originally  limited  to  $265,000,  after  the 
contribution  for  the  1990/91  Plan  year, 
the  Loan  will  be  an  even  smaller 
percentage  of  the  Plan’s  assets. 

(b)  'The  Employer  has  certified  that 
notice  was  provided  to  the  Plan 
participants,  in  accordance  with 
Department  of  Labor  regulations.’ 


(c)  Although  the  assets  of  the  Plan  did 
decrease  between  September  30, 1990 
and  January  1991,  the  decrease  was 
caused  by  the  employment  termination 
and  distribution  of  Plan  assets  to  former 
employee-participants;  the  Plan  did  not 
lose  money  due  to  investment 
performance. 

(d)  A  single  Plan  participant  loan  was 
made  around  August  1989  before  this 
Trustee  was  appointed.  However,  based 
upon  a  review  of  the  borrower’s  Plan 
account,  from  the  allocations  prepared 
by  the  prior  record  keeper,  that  loan 
(approximate  loan  balance =$1,200)  is 
well  within  the  various  applicable 
participant-loan  limitations.  The  ability 
to  borrow  money  is  covered  by  the 
Summary  Plan  Description,  which  has 
been  distributed  to  Plan  participants, 
according  to  the  applicant. 

The  Trustee  represents  that  it  has 
reviewed  the  Hnancial  stability  of  the 
Employer  with  respect  to  the  proposed 
exemption  and  the  liquidity 
requirements  of  the  Plan.  In  this  regard, 
the  Trustee  has  determined,  based  on 
audited  financial  statements  of  the 
Employer’s  most  recent  two  fiscal  years, 
that  the  Employer  exhibits  a  capacity  to 
service  the  Loan  with  an  average 
cushion  of  approximately  $258,000  each 
year  and  that  the  ratio  of  (a)  the 
Employer’s  total  cash  before  debt 
amortization  (including  the  Loan]  each 
year,  to  (b)  the  Employer’s  total  debt 
service  (including  the  Loan)  each  year, 
equals  1.3.  For  a  loan  from  the  Trustee 
to  the  Employer’s  affiliate,  the  Trustee 
requires  such  ratio  to  be  only  1.05. 

Regarding  the  Plan’s  liquidity 
requirements,  the  Plan  administrator  has 
advised  the  Trustee  that  withdrawal 
activity  from  the  Plan  for  the  past  five 
years  has  averaged  30  distributions 
totalling  $63,090  per  year  and  the  Plan 
administrator  is  not  aware  of  any 
pending  retirements  in  the  next  several 
years.  Further,  no  terminations  in  the 
Employer’s  staffing  level  are  expected. 
The  Trustee  concludes,  therefore,  that  if, 
as  expected,  the  withdrawal  activity 
from  the  Plan  remains  at  the  average 
level,  the  Loan  should  not  subject  the 
Plan  to  liquidity  problems. 

After  considering  the  entire  record, 
including  the  written  comments 
received,  the  Department  believes  that 
the  information  submitted  provides  a 
sufficient  basis  to  support  the  Trustee’s 
determination  that  the  Loan  is  in  the 
Plan’s  best  interest  and  has  decided  to 
grant  the  exemption  as  proposed. 

FOR  FURTHER  INFORINATION  CONTACT: 

Mrs.  Miriam  Freund,  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 


River  Oaks  ft  Trust  Ounpany  Group 
Trust  for  Qualified  Trusts  of  Employee 
Benefits  Plans  (ROTC  Group  Trust) 
Located  in  Houston,  TX 

[Prohibited  Transaction  Exemption  92-27; 
Exemption  Application  Nos.  Ci-8738,  D-8741 
and  D-8742] 

Exemption 

*1110  restrictions  of  sections  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  series  of 
cash  loans  not  to  exceed  $811,703,  made 
from  time  to  time,  (the  Loans),  to  the 
ROTC  Group  Trust  by  the  River  Oaks 
Trust  Company  (ROTC),  a  party  in 
interest  with  respect  to  the  qualified 
employee  benefit  plans  (the  Plans)  that 
participate  in  the  ROTC  Group  Trust, 
provided  (1)  no  collateral  is  required  of, 
and  no  interest  chcuges  or  other 
expenses  are  incurred  by.  the  ROTC 
Group  Trust  or  the  Plans;  (2)  the 
proceeds  of  the  Loans  are  used  only  to 
honor  written  requests  of  the  Plans  for 
withdrawals  fi-om  the  ROTC  pooled 
investment  funds  which  have  invested 
in  Sentinel  Real  Estate  Fund  (SRE  Fund); 
(3)  the  Loans  are  in  lieu  of  the  periodic 
redemptions  that  have  been  suspended 
by  the  SRE  Fund;  (4)  repayment  of  the 
Loans  is  restricted  to  cash  obtained 
from  the  SRE  Fund  by  the  ROTC  Group 
Trust  pursuant  to  redemption  requests; 
and  (5)  funds  received  firom  the  SRE 
Fund  in  excess  of  the  amount  of  the 
Loans  will  be  retained  by  the  ROTC 
Group  Trust  and  then  allocated  to  the 
Plans  that  participate  in  the  ROTC 
Group  Trust’s  investments  in  the  SRE 
Fund. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
December  24, 1991,  at  56  FR  66650. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Edward  S.  Lane,  D.D.S.  Target  Benefit  Plan 
(the  Plan)  Located  in  Memphis,  Tennessee 
[Prohibited  Transaction  Exemption  92-28; 
Exemption  Application  No.  D-8797] 

Exemption 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  past  and 
continuing  loan  made  by  the  Plan  to 


‘  The  applicant  has  declared,  under  the  penalties 
of  perjury,  that  on  September  23, 1991,  the  Employer 
furnished  notice  to  all  interested  parties  in 
accordance  with  the  method  described  in  the 
application  for  exemption,  which  states  that  notice 
of  the  proposed  exemption  will  be  provided  to  all 
Plan  participants  and  beneficiaries  under  two 
methods:  (1)  By  posting  the  notice  conspicuously  at 
the  sites  where  all  other  employee  notices  are 
posted,  and  (2)  by  certified  mail  to  retired 
participants  and  beneficiaries.  The  notice  permitted 
comments  to  be  submitted  through  October  26, 1991. 
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Edward  S.  Lane.  D.D.S.  (Dr.  Lane),  a 
trustee  of  the  Plan  and  a  party  in 
interest  with  respect  to  the  Plan, 
provided  the  following  conditions  are 
satisHed:  (1)  The  loan  represents  less 
than  25%  of  the  assets  of  Dr.  Lane’s 
account  in  the  Plan;  (2)  the  interest  rate 
for  the  loan  was  at  terms  at  least  as 
favorable  to  the  Plan  as  those  required 
by  a  third  party  lender  at  the  time  the 
loan  was  entered  into;  (3)  the  loan  is 
collateralized  by  real  property  having  an 
appraised  fair  market  value  not  less 
than  1  'A  times  the  principal  amount  of 
the  loan;  and  (4)  Dr.  Lane  is  the  only 
participant  in  the  Plan  to  be  affected  by 
the  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  11. 1992  at  57  FR  8685. 

EFFECTIVE  DATE:  This  exemption  is 
effective  December  31, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-6881.  (This  is  not  a 
toll-hee  number.) 

General  IsfocinatioD 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqual^ed  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  genera)  fiduciary 
responsibility  provisions  of  section  404 
of  ^e  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  b^efit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subje^  to  the  express 
condition  that  the  material  facts  and 


representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC.  this  14th  day  of 
April.  1992. 

Ivan  Strasfeld, 

Director  of  Exernption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
US.  Department  of  Labor. 

(FR  Doc.  92-8959  Piled  4-16-92;  8:45  am) 
BiLUNG  CODE  4610-29-M 


[Application  No.  D-4758.  at  aL] 

Proposed  Exemptions;  Mountain 
States  Bank  Common  Trust  Fund  ‘‘A”, 
EtAL 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 


received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interest^ 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836, 32847,  August  10, 1990).  El^ective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Mountain  States  Bank  Common  Trust 
Fund  ‘*A’*  (the  Fund)  Located  in  Denver, 
Colorado 

[Application  No.  D-8758] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  Uie  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  and  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  by  the  Fund  to 
Mountain  States  Bank  (the  Bank),  a 
party  in  interest  with  respect  to  the 
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retirement  plans  participating  in  the 
Fund,  of  six  promissory,  notes  (the 
Notes)  in  order  to  facilitate  the  Fund's 
liquidation,  provided  (a)  the  sales  price 
is  not  less  than  the  fair  market  value  of 
the  Notes  on  the  date  of  the  sale;  and  (b) 
no  investment  management  fee, 
advisory  fee,  underwriting  fee,  sales 
commission,  or  similar  compensation  is 
paid  to  the  Bank  in  connection  with  said 
sale. 

Summary  of  Facts  and  Representations 

1.  The  Bank  is  a  state  chartered  bank 
organized  under  the  banking  laws  of  the 
State  of  Colorado.  Its  principal  office  is 
located  in  Denver,  Colorado.  The  Fund 
was  established  by  the  Bank  in  1971  to 
serve  as  an  investment  vehicle  for 


retirement  plans.  The  Bank  serves  as  the 
trustee  of  the  Fund,  which  is  the  only 
common  trust  fund  managed  by  the 
Bank.  The  Fund  has  a  total  asset  value 
of  approximately  $2,860,000,  of  wdiich 
approximately  ^0,000  is  invested  in 
corporate  bonds,  $2,540,000  is  invested 
in  United  States  Treasury  Notes,  and 
$70,000  in  a  United  States  Government 
Bond  Fund.  The  balance  of 
approximately  $1804)00  is  invested  in 
the  Notes,  which  are  secured  by  first 
deeds  of  trust  on  real  estate. 

2.  The  Bank  has  determined  that  the 
Fund  should  be  liquidated.  The  principal 
reasons  for  the  proposed  liquidation  are 
the  increasing  costs  associated  with 
maintaining  the  Fund,  the  availability  of 
numerous  alternative  managed 


investments  returning  similar  yields 
without  increased  risks,  and  the  fact 
that  the  Fund  has  been  reduced  in  size 
so  that  there  are  only  23  remaining 
participating  retirement  plans  (the 
Plans).  The  Bank  is  authorized  to 
liquidate  the  Fund  pursuant  to  section  2 
of  article  X  of  the  Declaration  of  Trust. 
The  liquidation  and  distribution  of 
assets  to  the  Plans  can  easily  be 
accomplished  by  selling  the  corporate 
bond  and  Treasury  note  portfolio. 
However,  the  applicant  explains  that  the 
sale  of  the  Notes  will  be  more  difficult 
because  there  is  no  established  maricet 
for  the  Notes. 

3.  The  information  submitted 
describing  and  veduing  the  Notes  is 
summarized  in  the  following  table: 


Borrower . . . 

.  Berger 

Davis 

Greer 

Pear 

Sellers 

Stanton 

Date  Note  was  Made . . . 

5/5/78 

7/20/77 

4/3/78 

9/19/77 

6/30/77 

9/10/76 

Original  Loan  Amt-...- - - - - . 

$20000 

$25,000 

$127,000 

$45300 

$45,000 

$80,000 

Maturity  Date-.— . . — . . 

5/5/98 

7/20/97 

4/5/92 

9/19/92 

7/1/92 

9/10/96 

Interest  Rate.—— . . . ..- . . 

9.00% 

8.50% 

9.75% 

6.50% 

8.50% 

8.75% 

Present  Balance  6/28/91- . - . - . 

$11,094.72 

$1Z374.15 

$105,156.91 

$7,46334 

$5,10235 

$35,597.84 

Est.  Value  6/24/91  . . - . 

$10,753.00 

$11347.09 

$105,020.21 

$7,388.41 

$5,46335 

$34340.58 

Thus,  the  total  original  amount  of  the 
loans  documented  by  the  Notes  was 
$342,000,  their  total  present  (i.e., 
outstanding)  balance  as  of  June  28, 1991 
was  $176,762.51,  and  their  total 
estimated  value  as  of  June  24, 1991  was 
$175,012.94.  The  estimated  values  shown 
above  were  determined  by  Mr.  Zelie 
Berenbaum,  President  of  National 
Mortgage  Company,  as  of  June  24, 1991, 
calculating  that  the  market  on  that  date 
would  require  a  yield  of  10%  to  maturity 
on  the  loans  documented  by  the  Notes. 
The  applicant  represents  that  there  is  no 
relationship  between  the  Bank  and  Mr. 
Berenbaum  or  National  Mortgage 
Company  or  any  of  its  other  principals. 

4.  The  applicant  represents  that  none 
of  the  borrowers  under  the  Notes  is  a 
party  in  interest  with  resi>ect  to  any  of 
the  Plans.  The  applicant  explains  that 
each  of  the  borrowers  was  originally 
referred  to  the  trust  department  by  the 
commercial  lending  department  of  the 
Bank  but  that  each  loan  was  made 
directly  by  the  Fund  to  the  borrower. 

The  applicant  states  that  the  Fund 
initially  made  the  loans  documented  by 
the  Notes  because  the  loans  constituted 
a  good  investment  for  the  fund  at  the 
time  the  loans  were  made,  as 
determined  by  the  Bank,  acting  in  its 
capacity  as  trustee  for  the  Fund. 
According  to  the  applicant,  all  payments 
under  the  Notes  have  been  made  timely 
to  date,  all  of  the  loans  represented  by 
the  Notes  are  current,  none  of  the  loans 
are  in  default,  and  the  Fund  has  never 


incurred  any  expenses  with  respect  to 
the  Notes. 

5.  The  Bank  has  determined  that  it  is 
possible  to  sell  the  Notes  and  believes 
that  the  best  price  can  be  obtained  by 
selling  all  six  of  the  Notes  as  a  package. 
The  Bank  states  that  potential  buyers 
are  limited  to  mortgage  lenders,  ^sed 
on  its  evaluation  of  the  situation,  the 
Bank  believes  the  highest  price  that  will 
be  paid  by  an  independent  third  party 
purchaser  will  be  paid  by  other 
mortgage  lenders  in  the  area.  The  Bank 
has  solicited  offers,  and  two  offers  to 
purchase  the  Notes  have  been  received: 
one  fix)m  Colorado  State  Bank  and  the 
other  from  National  Mortgage  Company. 
The  price  offered  by  both  bidders  is  a 
price  that  will  yield  a  10%  annualized 
rate  of  return  to  the  purchaser,  or 
approximately  $175,000.  The  applicant 
represents  that  there  is  no  relationship 
between  the  Bank  and  these  bidders  or 
their  principals. 

6.  The  applicant's  states  that  the 
unpaid  principal  balance  of  the  Notes 
("Imok  value")  at  June  28, 1991,  was 
approximately  $1^762.  The  applicant 
explains  that  the  interest  rate  carried  by 
each  Note  represented  the  fair  market 
rate  at  the  time  the  loan  was  made  fiom 
the  Fund,  but  that  as  interest  rates  have 
increased  since  the  loans  were  made, 
the  fair  market  value  of  the  Notes  have 
therefore  decreased  to  approximately 
$2,000  less  than  the  unpaid  principal 
balance  of  the  Notes.  'This  is  the  basis 
for  the  discount  from  the  unpaid 
principal  balance  required  to  return  a 


yield  of  10%  per  annum,  mentioned  by 
both  of  the  above  mentioned  bidders. 

7.  The  Bank  proposes  to  purchase  the 
Notes  from  the  Fund  for  an  amount 
equal  to  the  greater  of  (i)  their  aggregate 
unpaid  principal  balance  plus  unpaid 
interest  accrued  at  the  date  of  the 
purchase,  or  (ii)  their  fair  market  value 
as  of  the  purdiase  date.  Thus,  the 
applicant's  states  that  the  price  offered 
by  the  Bank  exceeds  the  highest 
purchase  price  offered  by  the 
independent  third  parties  by 
approximately  $2,000.  The  applicant 
represents  that  the  method  of  payment 
of  the  proposed  sale  price,  will  be  a 
lump  sum  cash  payment,  equal  to  the 
purchase  price,  on  the  date  of  the  sale. 
The  applicant  represents  further  that  the 
Bank  will  not  receive  any  investment 
management  fee,  advisory  fee, 
underwriting  fee,  sales  commission,  or 
similar  compensation  in  connection  with 
the  proposed  sale. 

8.  By  letter  dated  January  24, 1992, 
Kenneth  L.  Walker,  Dallas  Regional 
Director  of  the  Federal  Deposit 
Insurance  Corporation  (the  FDIC), 
advised  that  ffie  FDIC  will  not  object  to 
the  proposed  disposition  of  the  Notes,  as 
described  in  the  preceding  paragraph, 
provided  the  following  conditions  are 
satisfied:  (a)  The  Department  approves 
the  Bank's  application  for  exemption:  (b) 
all  Fund  participants  are  notified  and 
sign  approval  acknowledgments;  (c)  the 
aggregate  purchase  amount  under  the 
proposed  ffisposition  is  not  less  than  the 
estimated  market  value  of  the  Notes — 
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otherwise,  the  Notes  should  be 
purchased  by  the  Bank  at  market  value; 
(d)  Bank  counsel  provides  the  bank  with 
a  written  opinion  regarding  contingent 
liability /conflict  of  interest  matters  as 
they  relate  to  the  proposed  transaction; 
and  (e)  the  Bank's  Board  of  Directors 
approves  the  proposed  transaction.  The 
applicant  represents  that  all  of  these 
requirements  have  been,  or  will  be 
satisfied,  as  explained  below.* 

(a)  If  the  proposed  exemption  is 
granted,  the  first  condition  will  be  met. 

(b)  When  the  Bank  notifles  Fund 
participants  of  this  proposed  exemption, 
it  will  also  send  a  letter  to  each  Fund 
participants  advising  of  the  proposed 
disposition  of  the  Notes,  as  described  in 
paragraph  7,  above,  and  requesting  the 
participant  to  acknowledge  receipt  of 
that  letter  and  to  approve  the  proposed 
disposition  of  the  Notes. 

(c)  The  applicant  represents  that  the 
aggregate  purchase  price  of  the  Notes 
will  be  their  unpaid  principal  balance 
plus  accrued  interest  to  the  purchase 
date,  but  in  no  event  less  than  their  fair 
market  value. 

(d)  Mr.  Wilbur  M.  Pryor,  of  Ireland, 
Stapleton,  Pryor  &  Pascoe,  P.C.,  counsel 
to  the  Bank,  has  supplied  his  opinion, 
dated  March  17. 1992,  to  the  Bank 
regarding  its  contingent  liability  and  any 
potential  conflict  of  interest  relating  to 
the  proposed  transaction.  Mr.  Pryor 
states  that  the  opinion  was  accepted  by 
the  Bank's  directors.  The  opinion  states 
that  there  is  obviously  a  technical 
conflict  of  interest  when  the  Bank  deals 
with  itself  and  buys  and  sells  mortgage 
assets  from  one  department  of  the  Bank 
to  another,  however,  the  commercial 
side  of  the  Bank  and  its  trust  department 
can  make  sure  that  no  party  is  injured 
by  the  proposed  transaction,  which  is 
precisely  the  result  in  this  case:  All 
Notes  will  be  purchased  at  a  price  not 
less  than  fair  market  value,  resulting  in 
no  (or,  at  most,  only  de  minimus)  injury 
or  damages  to  either  the  Fimd 
participants  or  the  Bank.  The  opinion 
also  states  that  with  respect  to  any 
contingent  liability,  this  aspect  will 
remain,  but  if  the  transaction  proceeds 
as  outlined  above  and  as  stated  in  the 
letter  to  each  participant,  the  Bank  will 
have  no  significant  contingent  liability 
because:  (1)  The  total  fair  market  value 
of  the  Notes  is  less  than  1%  of  the 


'  The  Department  wishes  to  note  that  the 
requirements  described  in  paragraph  8.  above,  are 
those  which  the  FDIC  has  requested  of  the  applicant 
pursuant  to  the  FDIC's  authority  to  supervise  state- 
chartered  banks  under  the  Federal  Reserve  Act.  In 
this  regard,  the  Department  notes  that  it  has 
considered  all  of  the  information  submitted  by  the 
applicant,  including  the  requirements  imposed  by 
the  FDIC.  in  determining  to  propose  exemptive 
relief. 


capital  of  the  Bank,  (2)  no  person  will 
have  been  damaged,  and  (3)  the  FDIC 
has  approved,  and  the  Department  will 
approve,  the  proposed  transaction. 

(e)  The  applicant  represents  that  at  its 
monthly  meeting  held  March  18. 1992, 
the  Bank's  directors  resolved  that,  upon 
approval  of  the  FDIC  and  the 
Department  and  upon  recommendations 
of  the  Bank's  Trust  Investment 
Committee,  the  Board  of  Directors 
unanimously  approves  the  liquidation  of 
the  Fund  and  authorizes  and  directs  the 
Trust  Department  to  take  the  necessary 
steps  to  liquidate  the  Fund  based  upon 
values  as  of  the  date  of  liquidation,  and 
to  distribute  the  proceeds  to  the 
participants  as  soon  thereafter  as 
practical. 

9.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a]  of  the  Act  because: 

(a)  The  sale  will  be  a  one-time 
transaction  for  cash; 

(b)  The  sale  price  will  exceed  the 
value  determined  by  bids  offered  by  two 
unrelated  banks  to  purchase  the  Notes, 
and  will  equal  the  greater  of  (i)  the 
unpaid  principal  balance  on  the  Notes 
plus  accrued  interest  to  the  date  of  the 
sale,  or  (ii)  the  fair  market  value  of  the 
Notes  as  of  the  sale  date; 

(c)  The  Bank  will  not  receive  any 
investment  management  fee,  advisory 
fee,  underwriting  fee,  sales  commission, 
or  similar  compensation  in  connection 
with  the  proposed  sale;  and 

(d)  The  sale  will  facilitate  the 
liquidation  of  the  Fimd  and  the 
distribution  of  all  of  its  assets  to  the 
Plans. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Miriam  Freund,  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Richmond,  Fredericksburg  and  Potomac 
Railway  Company  Employee  Thrift  and 
Investment  Plan  (the  Plan)  Located  in 
Richmond,  Virginia 

(Application  No.  D-8921] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  ^e  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10. 1990).  If  the 
exemption  is  granted  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  interest-free  extensions  of  credit  to 


the  Plan  (the  Advances)  by  the 
Richmond,  Fredericksburg  &  Potomac 
Corporation  (RFP),  a  party  in  interest 
with  respect  to  the  Plan,  with  respect  to 
guaranteed  investment  contract  number 
GA-5250  (the  GIC)  issued  by  Mutual 
Beneflt  Life  Insurance  Company  of  New 
Jersey  (Mutual  Beneflt);  and  (2)  the 
Plan's  potential  repayment  of  the 
Advances  (the  Repayments);  provided 
that  (a)  all  terms  of  such  transactions 
are  no  less  favorable  to  the  Plan  than 
those  which  the-Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party,  (b)  no  interest  and/or 
expense  are  paid  by  the  Plan,  (c)  the 
Advances  are  made  only  in  lieu  of 
payments  due  from  Mutual  Beneflt  with 
respect  to  the  GIC,  (d)  the  Repayments 
are  restricted  to  amounts  received  by 
the  Plan  from  Mutual  Beneflt  or  any 
other  responsible  party  making 
payments  pursuant  to  the  GIC,  and  (e) 
the  Repayments  shall  in  no  event 
exceed  the  amounts  actually  received  by 
the  Plan  from  Mutual  Beneflt  and  other 
responsible  parties  with  respect  to  the 
GIC. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
individual-account  plan  with  provisions 
for  salary-reduction  contributions.  As  of 
June  30, 1991,  the  Plan  had  total  assets 
of  approximately  $9,894,619.87  and 
approximately  136  participants.  The 
Plan  is  sponsored  by  the  Richmond. 
Fredericksburg  and  Potomac  Railway 
Company  (the  Rail  Company),  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Richmond.  Virginia. 
Investment  decisions  with  respect  to 
Plan  assets  are  made  by  the  individual 
participants,  who  direct  the  investment 
of  their  Plan  accounts  among  investment 
options  chosen  by  an  investment 
committee  (the  Committee)  comprised  of 
three  employees  of  the  Rail  Company. 
The  custodial  trustee  of  the  Plan  is 
NationsBank  of  Virginia,  N.A.  (the 
Trustee)  in  Richmond,  Virginia. 

2.  RFP  is  a  Virginia  corporation  with 
its  principal  place  of  business  in 
Richmond,  Virginia.  RFP  formerly 
owned  and  operated  a  railroad,  which 
was  sold  to  the  Rail  Company  effective 
October  10, 1991  (the  Acquisition).  As 
part  of  the  Acquisition,  most  RFP 
employees  engaged  in  the  railroad 
operations  were  hired  by  the  Rail 
Company  upon  the  Acquisition.  Prior  to 
the  Acquisition,  RFP  had  maintained  a 
section  401  (k)  profit  sharing  plan  (the 
Previous  Plan)  which  is  the  predecessor 
of  the  Plan.  As  part  of  the  Acquisition, 
the  Rail  Company  assumed  sponsorship 
of  the  Previous  Plan  and  changed  its 
name  to  the  Plan's  current  name,  to 
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reflect  the  new  sponsorship  and  the 
continuation  of  the  Previous  Plan  as  the 
Plan.  All  participants  in  the  Previous 
Plan,  including  RFP  employees  who 
were  not  hired  by  the  Rail  Company 
upon  the  Acquisition,  became 
participants  in  the  Plan,  and  all  assets  in 
the  Previous  Plan  became  assets  of  the 
Plan,  upon  the  Acquisition.  RFP  has 
established  a  new  401(k)  profit  sharing 
plan  (the  new  RFP  Plan),  and  the  Rail 
Company  and  RFP  desire  that  the  RFP 
employees'  interests  under  the  Plan  be 
transferred  to  the  New  RFP  Plan  (the 
Participant  Transfer).  RFP  and  the  Rail 
Company  have  agreed  that  the 
Participant  Transfer  is  to  be 
accomplished  by  means  of  a  transfer  by 
the  Plan  of  cash,  equal  to  the  total 
interest  of  RFP  employees  in  the  Plan,  to 
the  New  RFP  Han. 

3.  Under  the  Previous  Plan, 
participants  were  offered  several 
options  for  the  Investment  of  the  salary- 
reduction  contributions  in  their 
accounts,  including  a  "guaranteed  fund" 
(the  G  Fund)  which  invested  primarily  in 
guaranteed  investment  contracts  issued 
by  insurance  companies,  as  selected  by 
the  Committee.  The  assets  in  the  G 
Fund,  now  included  among  the  assets  of 
the  Plan,  include  the  GIC,  contact  GA- 
52S0  issued  by  Mutual  Benefit  on 
January  1. 1991,*  Formally  entitled  a 
“group  annuity  contract”  RFP 
represents  that  the  GIC  is  a  guaranteed 
investment  contract  bearing  interest  on 
deposits  at  the  rate  of  8  percent  per 
annum,  effective  for  three  years.  RFP 
represents  that  as  of  December  31, 1991 
the  GIC  had  an  accumulated  book  value, 
representing  total  deposits  plus  accrued 
interest  less  previous  withdrawals,  of 
$1.573324.  Tte  GIC  provides  for 
periodic  deposits  of  participants- 
account  contributions  in  accordance 
with  the  Plan,  and  authorizes  periodic 
withdrawals  by  the  Plan  (the 
Withdrawals)  to  fund  the  payment  of 
Plan  benefits. 

4.  On  July  16. 1991.  Mutual  Benefit 
was  taken  into  consevatorship  by  the 
insurance  commissioner  of  the  State  of 
New  Jersey,  and  payments  have  been 
suspended  indefinitely  on  Mutual 
Benefit's  group  annuity  contracts, 
including  the  GIC  held  by  the  Plan.  On 
July  16, 1991.  the  Committee  directed  the 
Trustee  to  discontinue  deposits  under 
the  GIC.  The  Committee  also  notified 
Plan  participants  that  until  further 
notice,  withdrawals  from  the  G  Fund  are 


*  The  DeparWieitt  note*  that  the  decision*  to 
acquire  and  hold  the  CiC  are  governed  by  the 
Hduciary  responsibility  requirements  of  part  4. 
subtitle  8,  title  I  of  the  Act.  in  this  regard,  the 
Department  herein  i*  not  proposing  relief  for  any 
vitiation*  of  part  4  which  may  have  arisen  as  a 
result  of  the  acquisition  and  holding  of  the  GIC. 


limited  to  the  interests  of  the 
participants  in  G  fimd  assets  other  than 
the  GIC.  RFP  represents  that  it  is 
uncertain  whether  or  to  what  extent 
Mutual  Benefit  will  be  able  to  make  any 
further  payments  or  honor  any 
Withdrawal  requests  pursuant  to  the 
terms  of  the  GIC. 

As  a  result  of  this  development,  RFP 
represents  that  the  Plan  is  prevented 
from  paying  benefits  which  would  be 
funded  by  tiie  Withdrawals, 
representing  participants'  interests  in 
the  GIC.  Further.  Rl^  represents  that  the 
Participant  Transfer  is  prevented 
because  the  Plan  lacks  the  cash 
representing  RFP  employees'  interests  in 
the  GIC.  which  would  otherwise  be 
funded  by  a  Withdrawal  from  the  CIC, 
to  be  transferred  to  the  New  RFP  Plan. 
RFP  wishes  to  ensure  that  the  G  Fimd 
receives  the  amounts  due  under  the  GIC 
to  fund  benefit  payments  and  to  enable 
the  Participant  Transfer.  RFP  is 
proposing  the  Advances  to  accomplish 
this  objective  and  is  requesting  an 
exemption  under  the  terms  and 
conditions  described  herein. 

5.  RFP  proposes  the  Advances  as 
interest-free  loans  at  such  times  and  in 
such  amounts  as  would  be  required 
under  the  terms  of  the  GIC  to  fund 
benefit  payments  and  to  enable  the 
Participant  Transfer.  RFP  represents 
that  the  Advances  are  proposed  in  order 
to  place  the  Plan  in  the  same  financial 
position  it  would  have  been  in  without 
Mutual  Benefit's  adverse  developments. 
The  Advances  will  be  made  pursuant  to 
a  written  agreement  between  RFP  and 
the  Plan  (the  Agreement)  embodjdng  all 
terms  of  the  extension  of  credit  and  its 
repayment  Th^  Agreement  provides 
that  if.  at  any  time.  Mutual  Benefit  fails 
to  pay  to  the  Plan  any  amount  due  as  a 
Withdrawal  in  accordance  with  the 
terms  of  the  CIC,  then  RFP  will  advance 
to  the  Plan  the  difference  between  the 
amount  due  to  the  Plan  under  the  GIC 
and  the  amount  paid  to  the  Han  by 
Mutual  Benefit,  if  any.  when  such 
payment  is  due  under  the  GIC  RFP 
represents  that  the  Advance 
representing  RFP  employees’  interests  in 
the  GIC  to  be  transfer!^  by  the  Han  to 
the  New  RFP  Han  as  the  Participant 
Transfer,  will  be  determined  on  the 
basis  of  the  GICs  accumulated  book 
value  at  the  time  of  the  Participant 
Transfer,  without  regard  to  the 
suspension  of  GIC  payments  by  Mutual 
Benefit 

The  Advances  required  of  RFP  under 
the  Agreement  include  a  final  Advance 
(the  Final  Payment)  to  the  Plan  upon  the 
maturity  date  of  the  GIC  December  31, 
1993.  or  on  any  sooner  date  on  which  a 
termination  of  the  Han  is  effective,  in 


the  full  amount  due  the  Han  imder  the 
GIC  terms  as  of  such  date,  reduced  by 
any  amount  paid  to  die  Han  by  Mutual 
Benefit  with  respect  to  such  Final 
Payment  and  any  previous  Advance  by 
RFP  attributable  to  such  Final  Payment 
obligation.  Under  the  Agreement,  the 
Plan  is  required  to  notify  RFP  promptly 
of  any  failure  by  Mutual  Benefit  to  make 
any  requested  Withdrawal  payment 
when  due.  and  RFP  is  required  to 
transfer  to  the  Plan  funds  in  the  amount 
of  the  appropriate  Advance  under  the 
Agreement  within  three  business  days 
of  such  notice. 

Repayment  of  the  Advances  imder  the 
Agreement  is  limited  to  payments  made 
to  the  Plan  pursuant  to  the  GIC  by 
Mutual  Benefit  or  by  any  conservator, 
trustee  or  other  person  performing 
similar  functions  with  respect  to  Mutual 
Benefit,  or  by  any  state  guaranty  fund  or 
other  person  or  entity,  other  than  RFP, 
acting  as  a  surety  or  insurer  with  respect 
to  Mutual  Benefit  No  other  Plan  assets 
will  be  available  for  repayment  of  the 
Advances.  If  payments  by  or  on  behalf 
of  Mutual  Benefit  are  not  sufficient  to 
repay  fully  the  Advances,  the 
A^eement  provides  that  RFP  will  have 
no  recourse  against  the  Plan,  or  against 
any  participants  or  beneficiaries  ^  the 
Plan,  for  the  unpaid  amount  To  the 
extent  the  Plan  receives  amounts  with 
respect  to  the  GIC  from  or  on  behalf  of 
Mutual  Benefit  in  excess  of  the  total 
amount  of  Advances,  such  additional 
amounts  will  be  retained  by  the  Plan. 

With  respect  to  any  GIC  payment 
made  by  or  or  behalf  of  Mutu^  Benefit 
and  received  by  the  Plan  at  a  time  when 
no  payment  is  scheduled  under  the  GIC. 
the  Agreement  provides  that  such 
payment  shall  be  applied  (1)  first  to 
reduce  the  accumulated  book  value  of 
the  GIC,  and  (2)  then  to  repayment  of 
Advances  under  the  Agreement,  but 
only  after  all  amounts  due  the  Plan 
under  the  GIC  have  been  received  by 
the  Plan. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  406(a)  of 
the  Act  for  (he  following  reasons: 

(1)  The  Advances  will  preserve  the 
Plan's  rights  'with  respect  to  the  GIC  and 
enable  the  Han  to  remain  in  the  same 
position  which  would  result  from  full 
and  timely  performance  under  the  GIC 
by  Mutual  Benefit; 

(2)  The  Han  will  pay  no  interest  or 
incur  any  expenses  with  respect  to  the 
Advances; 

(3)  Repayment  of  die  Advances  will 
be  restrict^  to  payments  by  Mutual 
Benefit  or  other  responsible  parties  with 
respect  to  the  GIC  and  no  other  Han 
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assets  will  be  involved  in  the 
transactions: 

(4)  Repayment  of  the  Advances  will 
be  waived  to  the  extent  the  Plan  recoups 
less  from  or  on  behalf  of  Mutual  Benefit 
on  the  disposition  of  the  GIC  than  the 
total  amount  of  the  Advances;  and 

(5)  The  Repayments  shall  in  no  event 
exceed  the  amounts  actually  received  by 
the  Plan  from  Mutual  Benefit  and  other 
responsible  parties  with  respect  to  the 
GIC. 

FOR  FURTHER  INFORMATION  CONTACr. 

Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Vital  Signs,  Inc.  Savings  and  Protection 
Plan  (the  Plan)  Located  in  Totowa,  New 
Jersey 

(Application  No.  D-8923] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If  the 
exemption  is  granted  the  restrictions  of 
sections  406(a),  406  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  the  past  and  proposed  extension 
of  credit  to  the  Plan  (the  Advances)  by 
Vital  Signs,  Inc.  (the  Employer),  the 
sponsor  of  the  Plan,  with  respect  to 
three  guaranteed  investment  certiHcates 
(the  GICs)  issued  by  Mutual  Benefit  Life 
Insurance  Company  of  New  Jersey 
(Mutual  Benefit);  and  (2)  the  potential 
repayment  of  the  Advances  by  the  Plan; 
provided  that  (a)  no  interest  and/or 
expenses  are  paid  by  the  Plan;  (b)  the 
Advances  are  used  only  in  lieu  of 
withdrawals  due  from  the  GICs;  (c) 
repayment  of  the  Advances  is  restricted 
to  cash  proceeds  paid  to  the  Plan  by  or 
on  behalf  of  Mutual  Benefit  with  respect 
to  Mutual  Benefit’s  obligations  under  the 
GICs’  and  (d)  repayment  of  the 
Advances  will  be  waived  to  the  extent 
the  Plan  receives  less  from  the 
disposition  of  the  GICs  than  the  total 
amoimt  of  the  Advances. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  March  31, 
1992. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  deHned  contribution 
individual-account  plan  allowing  for 
salary-reduction  contributions, 
sponsored  by  the  Employer  and  its 
wholly-owned  subsidiary.  Vital  Signs 


Sales  Corp.  The  Employer  is  a  New 
Jersey  public  corporation  engaged  in  the 
design,  manufacture,  and  marketing  of 
single-patient-use  medical  products  for 
anesthesia,  respiratory  and  related 
critical  care  application.  The  trustee  of 
the  Plan  is  the  Dreyfus  Trust  Company 
(the  Trustee).  As  of  June  30, 1991,  the 
Plan  had  192  participants  and  total 
assets  of  $811,023.75. 

2.  'The  Plan  provides  that  participants 
may  direct  the  investment  of  the  assets 
in  their  individual  Plan  accounts  (the 
Accounts),  and  the  Employer  and  the 
Trustee  are  responsible  for  selecting  the 
range  of  investment  alternatives.  As  of 
June  30, 1991,  the  investment 
alternatives  were  limited  to  various 
investment  funds  managed  by  Mutual 
Benefit  (the  Funds)  under  group  contract 
number  GA-7465.  The  Funds  include  a 
guaranteed  certiHcate  account  (the  GC 
Fund),  offering  investments  in  Mutual 
Beneht  guaranteed  investment 
certiHcates  which  provide  a  Fixed, 
guaranteed  rate  of  interest  (the  Contract 
Rate)  over  a  specified  term  for  funds 
deposited  during  a  deHned  period.  As  of 
June  30, 1991,  a  total  of  $322,187.11. 
constituting  100  percent  of  the  GC  Fund 
and  approximately  40  percent  of  the 
Plan’s  assets,  was  invested  in  three 
Mutual  Benefit  guaranteed  investment 
certificates  (collectively,  the  GICs): 
Certificate  #0001,  purchased  on  October 

1. 1988,  for  contributions  made  from 
October  1, 1988  to  September  30, 1989, 
with  a  Contract  Rate  of  9.10  percent  and 
a  maturity  date  of  September  30, 1993; 
certificate  #0002,  purchased  on  October 

1. 1989,  for  contributions  made  from 
October  1, 1989  to  September  30, 1990, 
with  a  Contract  Rate  of  7.15  percent  and 
a  maturity  date  of  September  30, 1992; 
and  certiHcate  #0003,  purchased  on 
October  1, 1990,  for  contributions  made 
from  October  1, 1990  to  September  30, 
1991  (The  Employer  represents  that  no 
contributions  were  made  under 
certificate  #0003  after  June  30, 1991.), 
with  a  Contract  Rate  of  7.10  and  a 
maturity  date  of  September  30, 1993.  The 
GICs  are  payable  from  the  general 
assets  of  Mutual  Benefit.  As  of  June  30, 
1991,  81  percent  of  the  Plan’s 
participants  had  invested  in  the  GICs. 

3.  'The  Employer  represents  that  at  the 
time  each  GIC  was  issued,  the  Standard 
&  Poors  rating  of  Mutual  Benefit  was  AA 
and  the  A.M.  Best,  Inc.  rating  was  A-t-. 
Dining  1991,  the  ratings  of  Mutual 
Benefit  dropped  substantially,  and  on 
July  16, 1991  Mutual  Benefit  was  placed 
under  the  conservatorship  of  the  New 
Jersey  Insurance  Commissioner.®  The 


*  The  Department  notea  that  the  decisions  to 
invest  in  the  GICs  are  governed  by  the  fiduciary 
responsibility  requirements  of  part  4.  subtitle  B,  title 


Employer  represents  that  the 
conservatorship  mandates  a  complete 
and  indefinite  moratorium  on  all 
transfers,  payments  or  distributions  by 
Mutual  Benefit  with  respect  to 
outstanding  guaranteed  investment 
contracts,  including  the  GICs.  Since  July 
16, 1991,  all  Plan  assets  invested  in  the 
GICs  have  been  frozen  pursuant  to  the 
conservatorship,  and  the  Plan  is 
prevented  from  accomplishing  benefit 
payments,  participant  loans.  Fund 
transfers,  in-service  withdrawals, 
termination  distributions  and,  with 
limited  exception,  cash  surrenders 
(collectively,  the  Withdrawal  Events) 
with  respect  to  participant  accounts 
invested  in  the  GICs.  In  order  to  provide 
the  Plan  with  the  necessary  liquidity  to 
enable  the  fulfillment  of  all  Plan 
obligations  to  participants  and 
beneficiaries,  in  lieu  of  withdrawals 
from  the  GICs,  the  Employer  has 
arranged  for  the  extension  of  credit  to 
the  Plan  in  the  form  of  the  Advances 
and  is  requesting  an  exemption  for  such 
transaction  under  the  terms  and 
conditions  described  herein. 

4.  The  Employer  proposed  the 
Advances  to  provide  the  Plan  with 
sufficient  cash  needed  to  accomplish  the 
Withdrawal  Events.  'The  Advances  are 
made  pursuant  to  a  written  agreement 
between  the  Employer  and  the  Plan  (the 
Agreement)  embodying  all  terms  of  the 
extension  of  credit  and  its  repayment. 
Under  the  Agreement,  the  Employer 
becomes  obligated  to  make  the 
Advances  up  to  an  amount  equal  to  the 
total  accumulated  book  values  of  the 
GICs  as  of  March  31, 1992  (the 
Agreement  Guaranty).  The  acciunulated 
book  value  of  each  GIC  is  the  amount  of 
all  principal  deposits  thereunder  plus 
interest  at  the  certificate’s  stated  rate, 
less  previous  withdrawals  therefrom. 
'The  Agreement  provides  that  at  any 
time  Mutual  Benefit  fails  to  pay  to  the 
Plan  amounts  due  under  the  GICs  for 
any  Withdrawal  Event  or  as  a  payment 
scheduled  under  one  of  the  GICs  (the 
Scheduled  Payments),  the  Employer  will 
advance  to  the  Plan  the  amoimt  needed 
to  accomplish  such  Withdrawal  Event, 
determined  in  accordance  with  the 
Agreement  Guaranty.  Accordingly, 
whenever  the  Plan  is  required  to  fund  a 
Withdrawal  Event  or  Mutual  Benefit  is 
required  to  make  any  scheduled 
payment  to  the  Plan  under  the  terms  of 
the  GICs,  the  Employer  will  pay  to  the 
Plan  the  amount  then  due  as  a 
withdrawal  or  a  Scheduled  Payment, 


I  of  the  Act.  In  this  regard,  the  Department  herein  is 
not  proposing  relief  for  any  violations  of  part  4 
which  may  have  arisen  as  a  result  of  the  acquisition 
and  holding  of  the  GICs. 
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reduced  by  any  amount  actually  paid  by 
or  on  behalf  of  Mutual  Benefit  with 
respect  to  such  withdrawal  or  Scheduled 
Payment.  The  total  amounts  so 
advanced  by  the  Employer  will  not 
exceed  the  Plan’s  total  principal 
deposits  in  the  GICs,  plus  interest 
thereon  at  the  applicable  Contract  Rates 
through  March  31, 1992.  The  Plan  is 
required  to  notify  the  Employer 
promptly  of  any  failure  by  Mutual 
Benefit  to  make  any  payment  due  under 
the  GIC,  and  the  Employer  is  required  to 
transfer  to  the  Plan  funds  in  the  amoimt 
of  the  appropriate  Advance  under  the 
Agreement  with  three  business  days  of 
such  notice. 

Repayment  of  the  Advances  under  the 
Agreement  is  limited  to  payments  made 
to  the  Plan  pursuant  to  the  GICs  by 
Mutual  Benefit  or  by  any  conservator, 
trustee  or  other  person  performing 
similar  fimctions  with  respect  to  Mutual 
Benefit,  or  by  any  state  guaranty  fund  or 
other  person  or  entity,  other  than  the 
Employer,  acting  as  a  surety  or  insurer 
with  respect  to  Mutual  BeneHt.  No  other 
Plan  assets  will  be  available  for 
repayment  of  the  Advances.  If  payments 
by  or  on  behalf  of  Mutual  Benefit  are  not 
sufficient  to  repay  fully  the  Advances, 
the  Agreement  provides  that  the 
Employer  will  have  no  recourse  against 
the  Plan,  its  trustee  or  any  Plan  assets, 
for  the  unpaid  amount.  To  the  extent  the 
Plan  receives  amounts  with  respect  to 
the  GICs  from  or  on  behalf  of  Mutual 
Benefit  in  excess  of  the  total  amount  of 
Advances,  such  additional  amounts  will 
be  retained  by  the  Plan  and  allocated 
among  the  accounts  of  participants  in 
the  guaranteed  certificate  account. 

With  respect  to  any  GIC  payment 
received  by  the  Plan  at  a  time  when  no 
payment  is  scheduled  under  the  GIC,  the 
Agreement  provides  that  such  payment 
shall  be  applied  (1)  first  to  reduce  the 
accumulated  book  value  of  the  GIC,  and 

(2)  then  to  repayment  of  Advances 
under  the  Agreement,  but  only  after  all 
amounts  due  the  Plan  under  the  GIC 
have  been  received  by  the  Plan. 

5.  The  Employer  represents  that  an 
Advance  was  made  pursuant  to  the 
Agreement  on  March  31, 1992,  in  order 
to  execute  the  instructions  of  Plan 
participants  who  directed  transfers  of 
their  Account  investments  out  of  the  GC 
Fund  into  one  of  the  other  Funds  offered 
by  the  Plan,  Accordingly,  the  Employer 
requests  that  the  exemption,  if  granted, 
be  effective  as  of  March  31, 1992,  which 
was  the  date  of  the  Plan  participants’ 
first  regular  quarterly  opportunity  for 
Fund  transfer  directions  to  have  arisen 
after  the  Employer  requested  the 
exemption  proposed  herein.  The 
Employer  represents  that  as  of  April  3, 


1992, 152  of  156  Plan  participants  with 
Account  investments  in  the  GICs  had 
requested  either  a  termination 
distribution  or  an  intra-Fund  transfer  of 
their  interests  in  the  GICs.  The  Employer 
represents  that  as  of  April  3, 1992,  the 
remaining  four  participants  had  not 
executed  any  written  instructions 
concerning  their  interests  in  the  GICs, 
despite  a  notification  mailed  by  the 
Employer  on  March  18, 1992  and  a 
reminder  notiHcation  which  was  sent 
certified  mail  on  April  1, 1992.  The 
Employer  represents  that  any  transfer  or 
distribution  requests  received  after 
March  31, 1992  and  during  the  month  of 
April  1992  will  be  accommodated  on 
April  30, 1992.  With  respect  to  any 
Account  balances  which  are  not 
distributed  or  transferred  out  of  the 
GICs  as  of  April  30, 1992  (the  Remainder 
Accounts),  the  participants  will  retain 
the  quarterly  transfer  opportunities 
subsequent  to  April  30, 1992.  'The 
Remainder  Accounts  will  be  determined 
in  accordance  with  the  Agreement  and 
will  cease  to  earn  interest  after  March 
31, 1992.  Distributions  from  the 
Remainder  Accounts  after  March  31. 

1992  will  continue  for  hardship 
withdrawals,  loans,  termination 
distributions,  and  quarterly  intra-Fund 
transfers  in  accordance  with  the  terms 
of  the  Agreement. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons: 

(1)  The  Advances  will  guaranty  the 
Plan’s  earnings  under  the  GICs  at  their 
stated  interest  rates  through  March  31, 
1992  and  will  protect  completely  the 
Plan’s  principal  investments  in  the  GICs; 

(2)  The  Advances  will  enable  the  Plan 
to  resume  the  ability  to  accomplish  the 
Withdrawal  Events; 

(3)  The  Plan  will  pay  no  interest  or 
incur  any  expenses  with  respect  to  the 
Advances; 

(4)  Repayment  of  the  Advances  will 
be  restricted  to  payments  by  or  on 
behalf  of  Mutual  Benefit  with  respect  to 
the  GICs  and  no  other  Plan  assets  will 
be  involved  in  the  transactions;  and 

(5)  Repayment  of  the  Advances  will 
be  waived  to  the  extent  the  Plan  recoups 
less  from  or  on  behalf  of  Mutual  Benefit 
on  the  disposition  of  the  GIC  than  the 
total  amount  of  the  Advances. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Willett  of  the  Department  (202) 
523-8881.  (This  is  not  a  toll-free 
number.) 


Blue  Cross  and  Blue  Shield  of  New 
Jersey,  Inc.,  Management  Employees’ 
Savings  and  Investment  Plan  (the  Plan) 
Located  in  Newark,  New  Jersey 

(Application  No.  D-8935| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If  the 
exemption  is  granted  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  the  proposed  guaranty  by  Blue 
Cross  and  Blue  Shield  of  New  Jersey, 

Inc.  (the  Employer),  the  sponsor  of  the 
Plan,  of  the  maturity  values  of  each  sub¬ 
fund.  plus  interest  thereon  (together,  the 
Guaranteed  Amount),  under  group 
annuity  contract  number  GA-3814  (the 
GAC)  issued  to  the  Plan  by  Mutual 
Beneht  Life  Insurance  Company  of  New 
Jersey  (Mutual  Benefit);  (2)  the  proposed 
extensions  of  credit  to  the  Plan  by  the 
Employer  (the  Advances)  as  advances 
on  the  Guaranteed  Amount;  and  (3)  the 
Plan’s  potential  repayment  of  the 
Advances  (the  Repayments);  provided 
that  (a)  all  terms  of  such  transactions 
are  no  less  favorable  to  the  Plan  than 
those  which  the  Plan  could  obtain  in 
arm’s-length  transactions  with  an 
unrelated  party,  (b)  no  interest  and/or 
expenses  are  paid  by  the  Plan,  (c)  the 
Advances  are  made  only  in  lieu  of 
payments  due  from  Mutual  Benefit  with 
respect  to  the  GAC,  (d)  the  Repayments 
shall  not  exceed  the  lesser  of  (1)  the 
total  Advances,  or  (2)  the  Guaranteed 
Amount,  and  (e)  the  Repayments  shall  in 
no  event  exceed  the  amounts  actually 
received  by  the  Plan  for  Mutual  Benefit 
and  other  responsible  third  party  payors 
with  respect  to  the  GAC. 

Siunmary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  with  approximately  1,102 
participants  as  of  December  31, 1991. 
The  Employer  is  a  New  Jersey 
corporation  engaged  in  the  health 
insurance  industry,  with  its  principal 
place  of  business  in  Newark,  New 
Jersey.  As  of  December  31, 1991,  there 
were  total  assets  of  approximately 
$26,808,382  in  the  Plan.  The  trustee  of 
the  Plan  is  the  Midlantic  National  Bank 
(the  Trustee)  in  Edison,  New  Jersey. 

2.  Contributions  to  the  Plan  on  behalf 
of  Plan  participants  are  maintained  in 
individually-directed  participant 
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accounts  (the  Accounts).  Participants 
may  invest  their  Accoimt  balances  in 
one  of  two  investment  hmds  within  the 
Flan:  a  fixed  income  fimd  (the  FJ.  Fund), 
which  invests  primarily  in  group  annuity 
contracts  issued  by  various  insurance 
companies,  and  a  common  stodc  fund 
(the  Stock  Fund).  As  of  December  31. 

1991,  the  F.L  Fund,  widi  assets  of 
$18,075,410.  constituted  about  67.42 
percent  of  die  total  assets  of  die  Plan. 
Discretion  over  investment  of  the  assets 
in  the  Fi.  Fund  is  exercised  by  a 
committee  (the  Committee),  comprised 
of  and  aiqxnnted  by  directors  of  the 
Employer. 

3.  Amount  die  assets  in  the  F.I.  Fund 
is  the  GAC  whkdi  was  originally  issued 
to  the  Flan  by  Mutual  Benefit  on 
October  1, 1980,  and  was  amended  and 
restated  te  its  entirety  on  January  1. 

1988.*  Tbe  terms  of  the  GAC  provide  for 
a  separate  sub-fund  (the  Sub-funds]  for 
deposits  during  eedi  calendar  year. 

Each  Sub-fund  provides  its  own 
guaranteed  interest  rate  (the  Contract 
Rate)  and  maturity  date  (the  Maturity 
Date).  For  example,  one  Sub-fund 
consists  of  contributions  deposited  from 
January  1. 1987  through  December  31, 
1967,  provides  a  Contract  Rate  of  8.05 
percent,  and  matures  on  December  31, 
1991.  Under  the  GAC  terms, 
wididrawab  from  the  Sub-funds  by  die 
Plan  prior  to  die  Maturity  Dates  (t^ 
WididrawaU)  are  authorized  to  fund 
Account  distributions  to  Plan 
partidpanb,  transfers  by  participants  of 
their  Aocounte  from  the  F.I.  Fund  to  the 
Stock  Fund,  and  participant  loans 
(collectively,  the  Withdrawal  Evento). 
The  terms  of  the  Plan  provide  that  any 
participant  may  elect  to  receive  his  or 
her  distribution  of  Plan  benefits  in 
annuity  fonn,  and  the  GAC  terms 
provide  that  such  an  annuity  will  be 
purchased  by  vritfidrawing  frxim  the 
appropriate  Sub-funds  the  amounts 
necessary  to  purchase  a  separate 
annuity  cmtract  for  the  benefit  of  the 
annuity-electing  participant. 

Accor^ngly.  the  Withchawal  Events 
also  incliide  distributions  by  purchase  of 
annuities  for  those  participanb  who  so 
elect  The  Employer  represents  that  as 
of  December  31, 1991,  the  GAC  had  a 
face  value  of  $5,355,037,  representing 
total  principal  deposits  in  the  Sub-binds 
plus  accrued  interest  at  the  Contract 
Rate,  less  previous  Withdrawals.  The 
GAC  constitutes  approximately  30 

*  The  Department  notes  that  the  Committee's 
decisions  to  acquire  and  held  8te  GAC  are  sovemed 
by  the  fiduciary  reeponsfcaity  requiremenU  of  part 
4,  subtitk  E  title  I  of  the  Act.  ta  this  proposed 
exemption,  the  Department  is  not  proposing  relief 
for  any  violations  of  part  4  which  may  have  arisen 
as  8  result  af  the  acqaisition  and  holding  of  the 
GAC. 


peroent  of  the  asseb  in  the  F.I.  Fund  and 
approximately  20  percent  of  the  total 
assets  held  by  the  Plan  as  of  December 
31. 1991. 

4.  The  Employer  represents  that  on 
July  16. 1991  Mutual  Benefit  was  placed 
in  rehabilitation  by  the  insurance 
commissioner  of  the  State  of  New  Jersey 
(the  Commissioner),  and  the  Superior 
Court  of  New  Jersey  imposed  a 
moratorium  on  maturity  and  most  other 
payments  with  respect  to  Mutual  Benefit 
group  annuity  contracts,  including  the 
GAC  held  by  the  Plan.  The 
Commbsioner  and  Mutual  Benefit  are 
proceeding  with  the  development  of  a 
plan  of  rehabilitation  with  respect  to  all 
of  Mutual  Benefit’s  obligations 
outstanding  as  of  the  commencement  of 
the  rehabilitation.  The  Employer 
represents  that  there  is  no  assurance 
that  the  GAC  Sub-Funds  will  continue  to 
eani  interest  at  die  Contract  Rates  until 
their  Maturity  Dates,  and  that  it  is 
likewise  unknown  what,  if  any,  rate  of 
interest  will  be  earned  on  Sub-Funds 
which  mature  and  remain  unpaid. 

As  a  result  of  these  developments,  the 
Employer  represents  that  the  Flan's 
inability  to  make  Withdrawals  from  the 
GAC  severely  curtails  the  Plan’s 
performance  of  obligations  relating  to 
Withdrawal  Events,  with  respect  to 
participants  whose  Accounts  are 
invested  in  the  F.I.  Fund.  The  Employer 
proposes  to  guaranty  that  the  Plan  will 
receive  the  Maturity  Values  of  the  Sub- 
Funds  and  accrued  interest  diereon  (die 
Guaranty)  and  to  make  die  Advances  to 
provide  the  F.I.  Fund  with  die  ability  to 
fulfill  all  Plan  obligations  with  respect  to 
Accounts  invested  in  the  GAC.  An 
exemption  is  requested  for  the 
Guaranty,  the  Advances,  and  the 
potential  Repayments  of  the  Advances 
under  the  terms  and  conditions 
described  herein. 

5.  The  proposed  transactions  are 
detailed  in  an  agreement  (die 
Agreemoit)  between  die  Employer  and 
Trustee,  under  whidi  the  Employer 
agrees  to  guaranty  the  amounts  due 
from  Mutual  Benefit  under  the  terms  of 
the  GAC.  plus  interest  at  a  rate 
designated  in  the  Agreement.  Under  the 
terms  of  the  Agreement,  the  Employer 
agrees  to  pay  to  the  Plan  the  Guaranteed 
Amount,  defined  as  the  sum  of  the 
stated  value  of  each  Sub-fund  upon  its 
Maturity  Date  (inchiding  accrued 
interest  to  Maturity  Date),  determined 
without  regard  to  any  reduction  in  value 
resulting  from  the  Mutual  Benefit 
rehabilitation  proceedings  (the  Maturity 
Value),  phis  interest  on  ^e  Maturity 
Value  after  die  Maturity  Date  at  the 
greater  of  (a)  die  rate  ofinterest  being 
credited  to  group  annuity  contracts 


under  the  Mutual  Benefit  plan  of 
rehabilitation  (die  Rehab  Rate),  or  (b) 
the  twehre-mondi  U.S.  Treasury  bill  rate, 
determined  as  of  the  auction 
immediately  preoecfing  January  1  of  each 
calendar  year.  Under  die  Agreement,  the 
Employer’s  obligatioa  to  pay  die 
Guaranteed  Amount  to  the  Plan  is 
reduced  by  Third  Party  Recoveries, 
defined  as  the  total  amounts  actually 
received  by  the  Plan  frxim  Mutual 
Beirefit,  its  successors  or  assigns,  or  any 
guaranty  fund  or  odier  association 
(collectively,  the  GAC  Payors)  with 
respect  to  the  GAC. 

Tbe  Guaranteed  Amount  is  payable 
by  the  Employer  to  the  Plan  no  later 
than  the  later  of  (a)  the  final  Sub-fund’s 
maturity  date,  December  31. 1994,  or  (b) 
thirty  days  foHowing  the  date  on  which 
the  Trustee  detennines  that  there 
remains  no  reasonable  prospect  of  the 
Plan's  receiving  any  furdier  Tliird  Party 
Recox'eries.  Under  the  terms  of  the 
Agreement,  the  Enqiloyer  is  also 
required  to  make  the  Advances.  The 
Advances  will  be  in  die  form  of 
payments  to  the  Plan,  aedited  toward 
the  Guaranteed  Amount,  at  such  times 
end  in  such  amounts  necessary  to 
enable  the  Plan  to  fund  Withdrawal 
Events. 

In  return,  die  Trustee  agrees  to  make 
the  Repa3mnients.  which  are 
reimbursements  to  the  Employer  for  the 
Advances,  but  only  if  the  sum  of  the 
Advances  plus  all  Third  Party 
Recoveries  exceeds  the  Guaranteed 
Amount.  The  Agreement  states  that  the 
Repayments  are  limited  to  the  lesser  of 
(a)  the  amount  by  which  the  Third  Party 
Recoveries  plus  ail  Advances  exceeds 
the  Guaranteed  Amount  or  (b)  die  total 
Advances.  The  Employer  will  not  change 
or  receive  any  interest  on  the  Advances. 

6.  In  siunmary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a}  of 
the  Act  for  the  following  reasons: 

(1)  The  Plan  wiD  be  relieved  of  any 
fuller  risk  and  uncertainty  with  respect 
to  payments  due  from  Mutual  Benefit 
under  the  GAC: 

(2J  The  proposed  transaction  will 
enable  the  FJ.  Fund  to  accomplish  all 
Withdrawal  Events; 

(3)  The  Plan  will  receive  die  full 
Matiuity  Values  under  the  GAC;  and 

(4)  Ihe  Repayments  by  the  Plan  will 
not  exceed  the  amounts  actually 
received  by  the  Plan  from  Mutual 
Benefit  and  odier  respon^le  diird 
parties  with  respect  to  the  GAC. 

FOR  FUR-mER  INFORMATION  CONTACT: 
Mr.  Ronald  Willett  of  die  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toU-free  number.) 
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Exports,  Inc.  401(k)  Savings  Plan  (the 
Plan),  Located  in  Blaine,  Washington 

[Application  No.  D-S948] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  ^e  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of  three 
Guaranteed  Investment  Contracts  (the 
GICs)  of  Fidelity  Bankers  Life  Insurance 
Company  (FBL)  to  Exports,  Inc. 

(Exports),  a  party  in  interest  with 
respect  to  the  Plan,  provided  the 
following  conditions  are  satisfied:  (1) 

The  sale  is  a  one-time  tralisaction  for 
cash; 

(2)  The  Plan  receives  no  less  than  the 
fair  market  value  of  the  GICs  at  the  time 
of  the  transaction; 

(3)  The  Plan's  independent  fiduciary, 
Judith  Goode  Moran,  CPA  (Moran)  has 
determined  that  the  proposed  sales  price 
is  not  less  than  the  ciurent  fair  market 
value  of  the  GICs;  and 

(4)  Moran  has  determined  that  the 
proposed  transaction  is  appropriate  for 
the  Plan  and  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries. 

Summary  of  Facts  and  Representations 

1.  Exports,  the  Plan’s  sponsor,  was  a 
privately  held  corporation  that  engaged 
in  operating  duty-free  stores  at  the 
Canadian  border.  The  Plan  is  a  Code 
section  401  (k)  defined  contribution  plan 
which  was  terminated  as  of  April  30, 
1991  due  to  the  acquisition  of  Exports’ 
business  by  Duty  ^ee  International.  All 
Plan  assets  were  held  in  one  trust.  The 
Plan’s  trustee  is  Charles  Jeff  Cushman. 
The  Plan  had  894  participants  and 
assets  with  a  fair  market  value  of 
approximately  $582,908  as  of  the  date  of 
termination.  In  accordance  with  Plan 
provisions,  all  participants  elected 
immediate  distribution  of  funds  from  the 
terminating  Plan. 

2.  The  assets  of  the  Plan  were  held  by 
Prudential  Securities  and  included 
shares  in  the  Prudential  Utility  Fund, 
Equity  Fund,  Global  Fund  and 
Government  Plus  Fund,  which  were 
mutual  funds  piurchased  at  the 
individual  participant’s  option  with 
salary  deferrals  and  company  matching 
contributions.  Included  in  the 


investment  options  was  a  short-term 
money  fund  consisting  of  Prudential 
Moneymart  Fund,  certificates  of  deposit 
and  the  three  GICs  which  were 
purchased  through  Prudential  Securities. 

3.  The  GICs  provide  guaranteed  rates 
of  interest  and  are  identified  as  follows: 
(1)  Contract  #6056998  issued  by  FBL  on 
August  27, 1990,  with  an  initial  deposit 
of  ^,000,  a  guaranteed  interest  rate  of 
8.5%  and  a  maturity  date  of  August  27, 
1991;  (2)  Contract  #6050587  issued  by 
FBL  on  December  14, 1989,  with  an 
initial  deposit  of  $20,000,  a  guaranteed 
interest  rate  of  8.25%  and  a  maturity 
date  of  December  14, 1991;  and  (3) 
Contract  #0981343  issued  by  FBL  on 
August  28, 1988,  with  an  initial  deposit 
of  ^0,000,  a  guaranteed  interest  rate  of 
8.5%  and  a  maturity  date  of  August  28, 
1991.  The  GICs  were  allocated  only 
among  participants  choosing  the  short¬ 
term  money  fund  investment  option  for 
all  or  a  portion  of  their  contributions, 
and  represented  approximately  11%  of 
all  Plan  assets.  There  have  been  no 
withdrawals  from  the  GICs. 

4.  On  May  13, 1991,  the  State 
Corporation  Commission  of  the 
Commonwealth  of  Virginia  was 
appointed  receiver  of  FBL  by  the  Circuit 
Court  for  the  City  of  Richmond.  Under 
the  Receivership  Order  and  Virginia 
law,  the  Deputy  Receiver  cmd  his 
representatives  have  the  sole  right  to 
conduct  FBL’s  business.  According  to  a 
letter  from  the  Deputy  Receiver  to  FBL’s 
condition  from  becoming  hazardous  to 
policyholders.  The  Deputy  Receiver 
ordered  a  a  moratorium  on  cash  value 
payments  resulting  form  policy  loans, 
cash  or  surrender  values,  surrenders, 
withdrawals,  lapses  and  similar 
payments  pending  his  further  direction. 
As  a  result  of  these  developments. 
Exports  could  not  liquidate  its  money 
fund  holdings  and  distribute  benefits  to 
participants  pursuant  to  the  termination 
of  the  Plan.  All  other  assets  of  the  Plan 
were  liquidated  and  distributed  by  July 
25, 1991. 

5.  Exports  questions  the  ability  of  FBL 
to  honor  its  obligations  and  especially 
its  ability  to  do  so  in  a  timely  manner  in 
order  to  complete  the  liquidation  of  the 
Plan.  Accordingly.  Exports  proposes  to 
protect  the  interests  of  the  afiected 
participants  by  purchasing  the  GICs 
from  the  Plan  at  face  value  plus  accrued 
interest  through  the  date  of  purchase,  at 
the  GICs’  guaranteed  interest  rates. 
Moran,  the  Plan’s  independent  trustee, 
has  determined  that  the  proposed 
purchase  price  for  the  GICs  equals  or 
exceeds  the  current  fair  market  value  of 
the  GICs  in  light  of  the  financial 
condition  of  FBL  Moran,  certified  public 
accountant  in  Bellevue.  Washington,  has 
been  retained  by  the  Plan  as 


independent  fiduciary  to  review  the 
proposed  transaction  in  order  to 
determine  whether  the  transaction  is 
appropriate  for  the  Plan.  Moran 
represents  that  she  does  not  work  for  or 
have  any  affiliation  with  Exports,  other 
then  the  performance  of  independent 
accounting  services  for  the  Plan.  She 
further  represents  that  her  compensation 
for  services  rendered  to  the  Plan 
accounts  for  less  than  one  percent  of  her 
annual  gross  income.  Moran  represents 
that  she  understands  and  accepts  her 
duties,  responsibilities  and  liabilities  as 
a  fiduciary  to  the  Plan  under  the  Act. 

6.  Moran  represents  that  she  has 
investigated  the  market  conditions  and 
prospects  for  recovery  with 
representatives  of  both  FBL  and  the 
receiver  appointed  by  the  court.  She  has 
concluded  that  a  significant  risk  does 
exist  in  the  Plan’s  continued  holding  of 
the  GICs.  Moran  represents  that  she  has 
determined  that  it  is  in  the  best  interest 
of  the  Plan  and  its  participants  for 
Exports  to  purchase  the  GICs 
immediately  at  the  proposed  price  so 
that  all  financial  risk  is  assumed  by 
Exports  instead  of  the  Plan.  By 
consummating  the  transaction,  the  Plan 
participants  would  receive  full 
distribution  pursuimt  to  Plan 
termination.  Moran  also  states  that 
since  the  costs  of  the  transactions  will 
be  borne  by  Exports  and  not  the  Plan, 
there  is  no  further  risk  to  the  Plan  by 
engaging  in  the  proposed  transaction. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because: 

(1)  The  Plan  will  receive  cash  for  the 
GICs  in  the  amount  of  the  face  value  of 
the  GICs  plus  accrued  interest  as  of  the 
sale  date,  which  Moran  has  determined 
to  be  equal  to  or  in  excess  of  the  fair 
market  value  of  the  GICs; 

(2)  The  transaction  will  enable  the 
Plan  to  avoid  any  risk  associated  with 
the  continued  holding  of  the  GICs  and  to 
make  full  distributions  to  Plan 
participants  pursuant  to  Plan 
termination; 

(3)  The  Plan  will  not  incur  any 
expenses  related  to  the  transaction; 

(4)  Moran  had  determined  that  the 
proposed  sale  of  the  GICs  by  the  Plan  to 
Exports  at  the  proposed  price  is  in  the 
best  interests  of  the  participants  and 
beneficiaries  of  the  Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 
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Synonistic  Mariwting,  Inc.,  ftofit 
Sharing  Plan  (tfaa  Pia^  Located  in  New 
York,  New  Ymk 

[Application  No.  D-8979] 

Proposed  Exemption 

Hie  Department  fa  considering 
granting  an  exemption  mder  the 
authority  of  section  408(a)  of  the  Act 
and  section  40^(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  2B  CFR  part  2570.  subpart  B  (SS 
FR  32836^  32847.  August  la  1990).  If  the 
exemption  is  granted,  the  restrictioRS  of 
section  400(a),  406  (b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  the 
application  of  section  4975  of  Uie  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  sh^  not  apply 
to  the  proposed  cash  purchase  by 
Rando^h  Aversano's  (Mr.  Aversano) 
individually-directed  account  (the 
Account)  in  die  Plan  of  two  parcels  of 
unimproved  real  property  (collectively; 
the  Property)  from  Mr.  Aversano  and  his 
wife  Mre.  Jane  Aversano,  parties  in 
interest  with  respect  to  die 
provided  that  the  following  oonditkms 
are  satisfied: 

(a)  The  price  paid  by  the  Account  will 
be  t^  aggregate  fair  market  value  of  the 
Property  at  fae  time  of  the  sale  as 
determined  by  an  independent,  qualified 
appraiser 

(b)  The  pit^xiaed  purdiase  will  be  a 
one-time  cash  transMtum: 

(c)  The  Account  vrill  pay  no  expenses 
associated  with  the  purchase;  and 

(d)  The  proposed  puidbase  will  not 
exceed  25%  of  the  assets  of  the  Account 

Sammary  of  Facts  and  Representations 

1.  The  Plan,  established  February  1, 
1975,  is  a  defined  contribution  profit 
sharing  plan,  which  as  of  January  31, 

1991  had  24  partidpants.  The  Plan 
permits  each  participant  to  rfirect  die 
investment  of  the  vested  amount  of  his 
individually  directed  accoiBit  As  of 
January  31. 1991,  the  Plan  had  total 
assets  of  $2305.030  and  the  Account  had 
assets  of  $851,483.  Mr.  Aversano,  Jeffrey 
Paseltiner  and  William  Hagerman  are 
the  trustees  of  the  Plan.  The  Plan  is 
sponsored  by  Synergistic  Marketing.  Inc. 
(the  Employer),  a  New  York  corporation 
incorporated  on  February  1, 1972.  Mr. 
Aversano  is  the  president  of  the 
Employer.  Mr.  Paseltiner  is  the  vice- 
president  of  the  Employer  and  Mr. 
Hagerman  is  the  secretary  and  die 
treasurer  of  die  hsployer.  The  Employer 
is  engaged  in  the  marketing  and  sales 
promotion  business. 

2.  Mr.  and  Mrs.  Aversano  desire  to 
sell  two  parcels  of  vacant  land  (Parcel  1 
and  Parcel  2)  to  the  Account  The 
Property  is  located  in  Palm  Beach 


County.  Florida  and  was  purchased  in  a 
cash  transaction  by  Mr.  and  Mrs. 
Aversano  in  April  of  1968  from 
Landmark  Land  Company  of  Florida, 
faic.  (Landmark),  an  unrelated  third 
party.  It  is  represented  diat  no  trustee  or 
any  other  employee  of  die  Employer 
own  any  property  adjacent  to  any  of  the 
Parcels.  The  original  acquisition  price 
for  Parcel  1  was  $85,000  and  for  ^rcel  2 
it  vras  $^,000,  for  an  aggregate 
acquisition  price  of  $150,000.  At  the  time 
the  proposed  purdiase  is  consummated, 
the  Property  be  unencumbered  by 
any  mortgages  and  hens,  except  for 
certain  covenants  inherent  in  itie 
Property  which  are  set  fordi  in  die 
Spedal  Warranty  Deeds  (the  Deeds) 
whidi  were  executed  between 
Landmark  and  Mr.  and  Mrs.  Aversano 
at  the  time  of  original  acquisition. 
Specifically,  the  Deeds  provide  that  die 
l4operty  is  subject  to  certain  easements, 
taxes,  zoning  ordinances  and 
restrictions  imposed  by  the  developer 
(the  Easements). 

3.  The  Properly  was  appraised  on 
December  12, 1991  by  Jade  Whalen,  SRA 
(Mr.  Whalen),  an  independent  qualified 
appraiser  with  Palm  Brach  Appraisers  & 
Comuhants,  Inc.  Parcel  1  and  Parcel  2, 
whidi  are  vacant  land,  are  located, 
respectively,  in  Fairiane  Court,  Lot  13 
and  Lot  12,  l^ock  2  in  the  City  of 
Welhngton,  county  of  Palm  Beach  in  die 
State  od  Florida.  In  determining  the  fair 
market  vahie  of  the  Property,  Mr. 
Whalen  relied  on  the  Sales  Comparison 
Approach  and  concluded  that  as  of 
December  12, 1991,  die  fair  market  value 
of  Parcel  1  was  $80,000  and  the  fair 
market  value  of  Parcel  2  was  $90,000. 
The  applicant  represents  dial  before  the 
piBchcMe  is  consummated,  an  updated 
appraisal  will  be  performed  to 
determine  die  fair  market  value  of  die 
Property  as  of  that  date.  Mr.  Whalen 
maintains  that  die  Easements  are  not 
adverse  to  the  value  of  the  Property.  Mr. 
Aversano  desires  diat  the  Account 
acquire  the  Property  for  investment 
purposes  because  he  believes  the 
Property  offers  significant  potential  for 
appreciation. 

4.  The  proposed  purchase  is 
adminis^tively  feasible,  protective  and 
in  the  best  interest  of  the  Account.  The 
fair  market  value  of  the  Property  has 
been  determined  by  a  qualified, 
independent  appraiser,  and  die  Account 
will  pay  no  more  than  fae  aggregate  fair 
maiket  value  of  the  Property  at  the  time 
of  the  purdiase.  The  purchase  will  be  a 
one-time  cash  transaction  and  all  costs 
associated  vrith  the  purchase  will  be 
borne  by  Mr.  and  Mrs.  Aversano.  The 
propos^  purchase  will  provide  greater 
diversification  of  the  Accotmt’s  assets 
and  will  involve  less  than  25%  of  the 


Account's  total  assets.  Also.  Mr. 
Aversano  is  die  only  Plan  partidpant  to 
be  affected  by  the  proposed  transaction 
and  he  desires  to  consummate  the 
transaction. 

5.  In  summery,  die  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  and  section 
4975(cK2)  of  the  Code  because: 

(a)  The  proposed  purchase  will  be  a 
one-time  cash  fransaction; 

(b)  The  price  paid  by  the  Account  will 
be  the  aggregate  fair  maiket  value  of  die 
Property  at  ^  time  of  the  sale  as 
determined  by  an  independent  qualified 
appraiser; 

(c)  The  Account  will  pay  no 
commissions  or  expenses  assodated 
widi  the  purdiase; 

(d)  The  proposed  purchase  will  not 
exceed  25%  of  die  assets  of  the  Account; 
and 

(e)  Mr.  Aversano  is  the  only  Plan 
partidpant  to  be  affected  by  the 
proposed  transaction  and  he  desires  to 
consummate  the  transaction. 

Notice  to  Interested  Persons 

Because  the  only  Plan  assets  involved 
in  the  proposed  transaction  are  those  in 
Mr.  Aversano's  Account  and  he  is  the 
only  partidpant  affected  by  the 
proposed  transaction,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  hearing  requests  on  die 
proposed  exemption  are  due  30  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Regfater. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Udyan  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Pahn  Spimgs  h&ror  nd  Glass,  faic. 
Money  Pwrdase  Pobmihi  Plan  (the 
Money  Purchase  Praskm  Man)  end  the 
Pafan  Springs  N&ror  and  Glass,  Inc. 
Restat^  Profit  Sharing  Plan  (^  Profit 
Sharing  Plan;  CoHecdvaly,  the  Plans), 
Located  in  Cathedral  Gty,  CA 

[Application  Nos.  D-8855  and  D-8856. 
respectively] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  fae  Code  and  in 
accordance  with  die  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836, 32847,  August  10, 1990).  If  die 
exemption  is  granted,  the  restrictions  of 
sections  400(a).  406(b)(l]  and  (b)(2)  of 
the  Act  and  the  smetions  resulting  from 
the  application  of  section  4975  of  the 
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Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  proposed  loans  (the  Loans)  by  the 
Plans  of  an  amount  that  will  not  exceed 
$72,000  to  Valley  Investment  (tfie 
Partnership),  a  party  in  interest  with 
respect  to  the  Plans,  provided  the 
following  conditions  are  satisfied: 

(1)  The  terms  of  the  Loans  are  at  least 
as  favorable  to  the  Plans  as  those 
obtainable  in  an  arm’s  length 
transaction  with  an  unrelated  party: 

(2)  The  Loans  will  not  exceed  25 
percent  of  the  assets  of  either  Plan; 

(3)  The  Loans  are  secured  by  a  first 
mortgage  on  certain  real  property  (the 
Property),  which  has  been  appraised  by 
a  qualified,  independent  appraiser,  to 
ensure  that  the  fair  market  value  of  the 
Property  is  at  least  ISO  percent  of  the 
amount  of  the  Loans; 

(4)  Throughout  the  duration  of  the 
Loans,  the  fair  market  value  of  the 
collateral  remains  at  least  equal  to  150 
percent  of  the  outstanding  balance  of 
such  Loans;  and 

(5)  T  he  independent  fiduciary,  who 
has  initially  determined  that  the 
proposed  Loans  are  appropriate 
investments  for  the  Plans,  monitors  the 
repayment  of  the  Loans  and  enforces  the 
ri^ts  of  the  Plans. 

Summary  of  Facts  and  Representations 

1.  The  Plans,  which  are  not  parties  in 
interest  with  respect  to  each  other 
within  the  meaning  of  section  3(14)  of 
the  Act,  consist  of  the  Money  Pm(^ase 
Pension  Plan  and  the  Profit  Sharing 
Plan.  As  of  September  3C.  1990,  the 
Money  Purchase  Pension  Plan  had  six 
participants  and  the  Profit  Sharing  Plan 
had  seven  participants,  six  of  whom 
were  common  to  the  Money  Purchase 
Pension  Plan.  Also  as  of  September  30. 
1990,  the  Money  Purchase  Pension  Plan 
and  the  Profit  Sharing  Plan  had  net 
assets  of  $136,213  and  $343,915, 
respectively.  The  trustees  of  the  Plans 
(the  Trustees)  are  Darryl  Ovesen, 

Sandra  Ovesen  and  Sherri  Sale.  The 
Trustees  make  investment  decisions  for 
the  Plans. 

2.  Palm  Springs  Mirror  and  Glass.  Inc. 
(the  Employer),  operates  a  retail  glass 
and  mirror  shop  and  functions  as  a 
mirror  and  glass  subcontractor  for 
construction  contracts  in  Southern 
California.  The  Employer  is  a  California 
corporation  that  has  been  in  business  in 
the  Coachella  Valley  since  1959.  At 
present,  the  Employer  conducts  its 
operations  from  a  commercial 
condominium  complex  located  at  34-040 
Date  Palm  Drive.  Cathedral  City, 
California. 

3.  The  Partnership  is  a  general 
partnership  organized  and  existing 
under  the  laws  of  the  State  of  California. 


The  Partnership  was  formed  in  1979  for 
the  purpose  of  acquiring  real  property 
located  in  Cathedral  City,  California. 

The  Partnership  is  comprised  of  twelve 
partners  among  whom  include  Darryl 
and  Sandra  Ovesen.  Three  of  the 
partners  also  serve  as  ofiicers  of  the 
Employer.  These  individuals  are  Darryl 
Ovesen.  Virginia  Clark  and  Fred 
Pershing.  Since  1982,  the  Partnership  has 
leased  ^e  Property  in  its  entirety  to  the 
Employer.  Currency,  the  Employer  pays 
the  Partnership  a  monthly  rental  of 
$4,000. 

4.  At  present,  the  Property  is 
encumbered  by  a  first  deed  of  trust.  The 
deed  of  trust  secures  a  note  held  by  an 
unrelated  party.  First  Community  Bank 
of  the  Desert  (FCB)  of  Cathedral  City, 
California.  The  loan,  dated  March  12, 
1990,  is  in  the  original  principal  amount 
of  $213,000.  The  note  carries  a  variable 
interest  rate  of  2  percent  over  the  FCB’s 
prime  rate  and  it  contains  no 
prepayment  penalties.*  The  FCB  loan 
matures  on  March  15, 1997  and  it  calls 
for  83  consecutive  monthly  payments  of 
principal  and  interest  with  ea^ 
payment  in  the  amount  of  $3,783.  As  of 
November  30, 1991,  the  FCB  loan  had  an 
outstanding  principal  balance  of 
$148,271.  In  addition,  the  applicant 
represents  that  all  payments  under  such 
loan  have  been  paid  in  a  timely  manner 
and  there  have  never  been  any  defaults 
or  delinquencies  by  the  Partnership. 

5.  The  Partnership  proposes  to  repay 
its  outstanding  indebtedness  to  FCB  by 
obtaining  partial  financing  from  the 
Plans  and  supplying  the  remaining  funds 
from  its  own  reserves.*  To  achieve  this 
objective,  the  Partnership  requests  an 
administrative  exemption  from  the 
Department  in  order  to  borrow  $72,000 
from  the  Plans.  Of  the  total  Loan 
amount,  the  Profit  Sharing  Plan  will  lend 
the  Partnership  $45,400  and  the  Money 
Purchase  Pension  Flan  will  lend  $28,600 
to  the  Partnership.  The  proposed  Loans 
will  represent  approximately  13  percent 
of  the  assets  of  the  Profit  Sharing  IMan 
and  approximately  20  percent  of  the 
assets  of  the  Money  Purchase  Pension 
Plan. 

6.  Both  Loans  will  be  evidenced  by 
promissory  notes.  The  notes  will  carry 
interest  at  the  rate  of  11.65  percent  per 
annum  over  a  five  year  period  and 
contain  no  prepayment  penalties.  The 


*  As  of  March  12. 1990,  PCB's  prime  rate  of 
interest  was  10  percent  per  annum.  Thus,  the 
interest  rale  applied  to  the  unpaid  principal  balance 
of  the  note  was  2  percent  over  FCB's  prime  rate, 
resulting  in  an  initial  interest  rate  of  12  percent  per 
annum. 

*  In  this  regard,  the  applicant  notes  that  the 
additional  funds  that  will  be  provided  by  the 
Partnership  will  not  be  derived  from  the  subiect 
Loans. 


notes  will  require  that  the  Partnership 
pay  monthly  installments  to  the  Plans  of 
both  principal  and  interest  that  will  be 
derived  from  the  rental  proceeds  that 
the  Partnership  receives  from  the 
Employer.  WiA  respect  to  the  Profit 
Sharing  iHan  and  the  Money  Purchase 
Pension  Plan,  the  monthly  payments  of 
principal  and  interest  will  be  $639  and 
$379,  respectively.  Said  principal 
amount  will  be  frdly  eunortized  over  the 
five  year  duration  of  eadi  Loan.  In 
addition  to  paying  the  Plans  monthly 
installments  of  principal  and  interest, 
the  Partnership  will  be  required  to  pay 
the  Plans  a  Loan  origination  fee  of  two 
percent 

7.  The  Loans  will  be  secured  by  a  first 
deed  of  trust  on  the  Property  as  Ae 
Partnership  will  have  fulfilled  the  terms 
of  its  obligation  with  FCB  and  have 
obtained  a  release  therefrom.  The  deed 
of  trust  will  be  duly  recorded  to  reflect 
each  Plan’s  security  interest  fai  the 
collateral.  In  addition,  the  Partnership 
will  insure  the  Property  against  casualty 
loss  and  designate  the  Plans  as  the  loss 
payees  of  sut^  insurance.  . 

At  all  times  throughout  the  duration  of 
the  Loans,  the  Property  will  have  a  fair 
market  value  of  at  least  150  percent  of 
the  aggregate  outstanding  principal 
balance  of  such  Loans.  H,  however,  the 
value  of  the  Property  should  ever  fall 
below  this  level,  Mr. ).  John  Andeihoh, 
who  will  serve  on  behalf  of  the  Plans  as 
the  independent  fiduciary  for  the  Loans, 
will  require  that  the  Partnership  pledge 
additional  collateral  to  maintain  the 
collateral  to  loan  ratio  or  call  the  Loans. 

8.  The  Property  that  udll  secure  the 
Loans  has  b^  appraised  by  Mr.  Roger 
D.  Meyer.  CREA,  an  independent 
appraiser  from  Rancho  Mirage, 
California.  In  an  appraisal  report  dated 
January  17, 1990,  Mr.  Meyer  has  placed 
the  fair  market  value  of  Ae  Property  at 
$613,200.  In  an  updated  appraisal  report 
dated  February  15, 1991,  Mr.  Meyer 
states  that  his  opinion  of  value  remains 
the  same  as  that  stated  in  his  earlier 
appraisal  report  The  applicant  proposes 
to  obtain  an  updated  appraisal  of  the 
Property  from  Mr.  Meyer  in  order  to 
establish  the  fair  maiicet  value  of  the 
Property  prior  to  the  closing  of  the 
Loans. 

9.  By  letter  dated  June  18, 1991,  Mr. 
Steven  S.  Gralla,  Vice  President  of  the 
Bank  of  California  (BankCal)  of  Palm 
Springs,  California,  a  third  party  lending 
institution,  represents  that  BankCal 
would  make  a  loan  in  the  amount  of 
$72,000  to  the  Partnership  carrying  a 
fixed  rate  of  interest  of  11.625  percent 
per  annum  and  requiring  a  balloon 
payment  at  the  end  of  its  five  year 
duration.  In  addition,  BankCal  would 
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charge  the  Partnership  a  loan  origination 
fee  of  2  percent  plus  out  of  pocket 
expenses. 

10.  As  stated  above,  Mr.  Anderholt 
will  serve  as  the  independent  Hduciary 
for  the  Plans  with  respect  to  the  Loans. 
Mr.  Anderiiolt  represents  that  he  has  25 
years  of  experience  as  a  real  estate 
attorney  and  that  he  has  served  as 
trustee  of  inter  vivos  trusts  and  deeds  of 
trust.  In  addition,  he  states  that  he  is  not 
related  in  any  way  to  the  Employer  or 
its  principals,  either  by  common  officers 
or  directors  or  through  debt 
relationships  or  family  relationships.  Mr. 
Anderholt  also  represents  that  although 
he  has  limited  fiduciary  experience 
under  the  Act,  he  has  consulted  with 
counsel  experienced  with  the  Act 
regarding  the  duties,  responsibilities  and 
liabilities  imposed  by  the  Act  on  plan 
fiduciaries  and  he  asserts  that  he 
understands  and  acknowledges  his 
duties,  responsibilities  and  liabilities  in 
acting  as  a  fiduciary  with  respect  to  the 
Plans. 

Mr.  Anderholt  believes  that  the 
proposed  transactions  are  in  the  best 
interest  of  the  Plans  and  their 
participants  and  beneficiaries  because 
the  terms  of  the  Loans  compare 
favorably  with  the  terms  of  similar 
transactions  between  unrelated  parties. 
In  this  regard,  Mr.  Anderholt  states  that 
the  proposed  Loans  o^er  the  Plans  a 
relatively  high  rate  of  return  (11.65 
percent]  at  less  risk  compared  to 
alternative  investments  having  similar 
rates  of  return.  He  also  explains  that  the 
risk  is  perceived  to  be  less  because  the 
Loans  will  be  secured  by  a  first  deed  of 
trust  on  the  Property  which  has  been 
valued  at  several  times  in  excess  of  the 
Loan  amounts. 

Before  formulating  his  opinion 
regarding  the  appropriateness  of  the 
proposed  transactions,  Mr.  Anderholt 
states  that  he  examined  the  Plans’ 
overall  investment  portfolios, 
considered  the  liquidity  requirements  of 
the  Plans,  examined  the  diversification 
of  the  Plans'  assets  in  light  of  the 
proposed  Loan  investments  and 
considered  whether  such  Loans 
complied  with  the  Plans’  investment 
objectives  and  policies.  Based  upon  this 
analysis,  Mr.  Anderholt  has  concluded 
that  the  proposed  transactions  comply 
with  the  Plans’  investment  objectives 
and  policies  because  the  transactions 
offer  the  Plans  a  relatively  high  rate  of 
return  on  secure  terms. 

Besides  determining  that  the  proposed 
loans  are  appropriate  investments  for 
the  Plans,  Mr.  Anderholt  has  reviewed 
the  financial  condition  of  the 
Partnership  in  order  to  establish 
whether  it  would  be  able  to  repay  the 
proposed  Loans.  In  this  regard.  Mr. 


Anderholt  states  that  he  has  examined 
the  most  recent  financial  statements  for 
Partnership.  In  his  opinion,  the 
Partnership  will  not  be  adversely 
affected  by  the  proposed  Loans  and  it 
will  able  to  repay  such  indebtedness. 

Mr.  Andeibolt  states  that  his  opinion  is 
based  upon  the  fact  that  the  Partnership 
has  been  repaying  the  FCB  loan  and  the 
proposed  Loans  i^l  represent  a 
refinancing  of  the  existing  obligation. 

Mr.  Anderholt  notes  that  the  Partnership 
has  been  able  to  meet  its  obligations 
under  the  FCB  loan  based  upon  its 
revenue  and  expenses  and  its  capital 
does  not  appear  to  be  impaired  in  any 
fashion. 

Mr.  Anderholt  states  that  he  will 
monitor  the  proposed  Loans  throughout 
their  duration  on  behalf  of  the  Plans.  In 
addition,  he  represents  that  he  will  take 
any  appropriate  actions  to  safeguard  the 
interests  of  the  Plans. 

11.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  Mr.  Anderholt,  who  will  monitor 
and  enforce,  the  proposed  Loans  on 
behalf  of  the  Plans  as  the  independent 
fiduciary,  has  determined  that  the  Loans 
are  in  the  best  interests  of  the  Plans  and 
their  participants  and  beneficiaries; 

(b)  The  Loans  will  be  secured  by  a 
first  deed  of  trust  on  the  Property; 

(c)  The  Property,  which  has  been 
appraised  by  Mr.  Meyer,  has  a  fair 
market  value  that  is  greatly  in  excess  of 
150  percent  of  the  aggregate  Loan 
amount; 

(d)  Mr.  Anderholt  will  ensure  that  the 
collateral  for  the  Loans  remains  at  least 
equal  to  150  percent  of  their  outstanding 
principal  balance; 

(e)  The  terms  of  the  proposed  Loans, 
including  the  interest  rate,  represent  no 
less  than  fair  market  value  terms;  and 

(f)  The  proposed  Loans  will  not 
represent  more  than  25  percent  of  the 
assets  of  each  Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (lliis  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 


responsibility  provisions  of  section  404 
of  ffie  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(l)(b]  of  the  act;  nor  does  it 
affect  the  requiiement  of  section  401(a) 
of  the  Code  ffiat  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and/or  section  4975(c](2]  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  14th  day  of 
April,  1992. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

(FR  Doc.  92-8960  Filed  4-16-92;  8:45  am] 
BILLING  CODE  4510-2S-M 


NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBLIC 
HOUSING 

Meeting 

AGENCY:  National  Commission  on 
Severely  Distressed  Public  Housing. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  according  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  announces  a  forthcoming 
meeting  of  the  Commission. 
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date:  April  30. 1992, 9:30  ajn.-4  pjn. 
ADDRESS:  The  Mayflower  Hotel.  1127 
Connecticut  Avenue,  NW,,  Washington, 
DC  20036. 

FOR  FURTHER  INFORIWATION  CONTACn 

Cannelita  Pratt,  Administrative  Officer, 
The  National  Commission  on  Severely 
Distressed  Public  Housing,  1100  L  Street, 
NW.,  #7121,  Washington,  DC  20005, 

(202) 275-6933. 

Cannelita  R.  Pratt, 

Administrative  Officer. 

[FR  Doc.  92-8893  Filed  4-18-92;  8:45  am) 
BILUNG  CODE 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 


National  Endowment  for  the 
Humanities 

Agency  Information  Collection  Under 
0MB  Review 

AOENCV:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
dates:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  May  18, 1992. 
addresses:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director, 

Grants  Office,  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue,  NW.,  room  310,  Washington, 

DC  20506  (202-786-0494)  and  Mr.  Daniel 
Chenok,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
726  Jackson  Place.  NW.,  room  3002, 
Washington.  DC  20503  (202-395-7316). 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Daisey,  Assistant  Director, 
Grants  Office,  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue.  NW.,  room  310,  Washington, 

DC  20506  (202)  786-0494  from  whom 
copies  of  forms  and  supporting 
documents  are  available. 
SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3)  how  often  the 
form  must  be  fllled  out;  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 


form  will  be  used  for,  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  All 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are 
subject  to  44  U.S.C  3504(h). 

Category:  Revisions 

Title:  Centers  for  Advanced  Study 
Program:  Guidelines  and  application 
forms,  interim  reports,  and  final 
narrative  performance  reports  for 
centers;  follows*  final  report 
questionnaires. 

Form  Number  Not  Applicable. 

Frequency  of  Collection:  AnnoaL 

Respondents:  Nonprofit  research 
libraries  and  museums,  American 
research  centers  overseas,  and  other 
independent  centers  for  advanced  study. 

Use:  Application  for  funding,  program 
evaluation,  and  compliance. 

Estimated  Number  of  Respondents:  57 
per  year. 

Frequency  of  Response:  Once, 

Estimated  Hours  for  Respondents  to 
Provide  Information:  10.25  per 
respondent. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  1,104  hours. 

Thomas  S.  Kingston, 

Assistant  Chairman  far  Operations. 

(FR  Doc.  92-8894  Filed  4-16-02;  8:45  am) 
BUXING  CODE  7S3S-01-M 

Arts  Natlonat  Coundt;’  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Council  on  the  Arts  will  be 
held  on  May  1, 1992,  from  9  a  jil-^:30 
p.m.  and  on  May  2  from  8:30  a.m.-4  p.m. 
in  room  M-09  at  the  Nancy  hanks 
Center,  1100  Pennsylvania  Avenue, 

NW.,  Washi^ton,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  for  discussion  will  include 
opening  remarks.  Arts  Education 
update,  discussion  about  Individual 
Artists.  Congressional  update,  FY  94 
Budget  discussion.  Reauthorization 
discussion,  and  Program  Review  and/or 
Guidelines  and/or  Application  Review 
for  the  Arts  in  Education,  Challenge/ 
Advancement,  Dance,  Design  Arts, 
Expansion  Arts,  Folk  Arts,  IntemationaL 
Literature,  Locals,  Media  Arts,  Museum. 
Music,  Policy,  Planning  and  Research, 
Presenting  &  Commissioning,  State  & 
State  &  RegionaL  Theater,  and  Visual 
Arts  Programs. 


If  in  the  course  of  application  review 
it  becomes  necessary  for  the  Council  to 
discuss  non-public  financial  information 
about  individuals,  such  as  salary 
information,  submitted  with  grant 
applications,  the  Council  %vill  go  into 
closed  session  for  that  limited  purpose 
only  pursuant  to  subsecticm  (c)(4)  of 
sectira  552b  of  title  S,  United  ^ates 
Code.  Such  closure  would  be  in 
accordance  with  the  determination  of 
the  Chairman  of  March  6, 1991. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public. 

If  you  need  special  accommr^ations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washingtmi,  DC  20506, 202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  attained  from  Ms. 
Yvoime  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  (^rations 
National  Endowment  for  the  Arts. 

[FR  Doc.  92-8994  Filed  4-14-92;  8:45  am) 
BILUNG  CODE  7S37-«t-M 


National  Council  on  the  Humanltlee; 
Meeting 

April  8. 1992. 

Pursant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L  92-463,  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington,  DC  on  May  7-8, 1992. 

The  piupose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Hmnanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  her 
functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue.  NW.,  Washington,  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  May  7-8, 1992,  will  not  be 
open  to  the  pubfic  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
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privileged  or  confidential;  information  of 
a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman’s  Delegation  of  Authority 
dated  September  9, 1991. 

The  agenda  for  the  sessions  on  May  7. 
1992,  will  be  as  follows: 

8:30-9  a.m. 

Coffee  for  Council  Members — room  526 
(Open  to  the  Public) 

Committee  Meetings 
(Open  to  Public) 

Policy  Discussion 

9  a.m.-lO  a.m. 

Education  Programs — room  M-14 
Fellowship  Programs — room  315 
Public  Programs — room  415 
Research  Programs/Preser^'ation  and 
Access — room  507 

State  Programs  and  Office  of  Outreach — 
room  M-07 

10  a.m.  until  Adjourned 
(Closed  to  the  Public 

Discussion  of  specific  grant  applications 
before  the  Council 
3  p.m.  until  Adjourned 
Jefferson  Lecture  Committee — room  430 
(Closed  to  the  Public) 

Discussion  of  Jefferson 
Lecture  Nominees 

The  morning  session  on  May  8, 1992, 
will  convene  at  9  a.m.,  in  the  1st  Floor 
Council  Room,  M-09,  and  will  be  open 
to  the  public.  The  agenda  for  the 
morning  session  will  be  as  follows: 

(Coffee  for  Staff  and  Council  members  will  be 
served  from  8:30-9  a.m.) 

Minutes  of  the  Previous  Meeting  Reports 

A.  Introductory  Remarks 

B.  Introduction  of  New  Staff 

C.  Contracts  Awarded  in  the  Previous 
Quarter 

D.  Dates  of  Future  Council  Meetings 

E.  Status  of  Fiscal  Year  1992  Funds 

F.  Legislative  Report 

G.  Fiscal  Year  Appropriation  Request 

H.  Fiscal  Year  1994  Budget  {fanning 

I.  Committee  Reports  on  Policy  and  General 
Matters  Overview 

1.  Education  Programs 

2.  Fellowship  Programs 

3.  Preservation  and  Access  Programs 

4.  Research  Programs 

5.  Public  Programs 

6.  State  Programs  and  Office  of  Outreach 

7.  Jefferson  Lecture 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  speciHc  applications 
(closed  to  the  public  for  the  reasons 
stated  above). 

Further  information  about  this 
meeting  can  be  obtained  from  Mr.  David 
C.  Fisher,  Advisory  Committee 


Management  Officer,  Washington,  DC 
20506,  or  call  area  code  (202)  786-0322, 
TDD  (202)  786-0282.  Advance  notice  of 
any  special  needs  or  accommodations  is 
appreciated. 

David  C  Fisher. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  92-8892  Filed  4-16-92;  8:45  am] 
MLUNQ  CODE  7S36-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  SO-237, 50-249, 50-254,  and 
50-265] 

Commonwealth  Edison  Co.,  Dresden 
and  Quad  CRIes  Nuclear  Power 
Stations;  Correction  to  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

By  letter  dated  November  12, 1991, 
Commonwealth  Edison  Company  (the 
licensee)  requested  an  exemption  from 
certain  'Type  B  (local  leak  rate)  testing 
requirements  of  appendix  J  to  10  CFR 
part  50  relating  to  ^e  Dresden  and  Quad 
Cities  two-ply  containment  penetration 
expansion  bellows. 

The  related  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  (Environmental 
Assessment)  was  published  in  the 
Federal  Register  on  February  6, 1992  (57 
FR  4651).  The  Environmental 
Assessment  referred  to  Dresden  Nuclear 
Power  Station,  Units  1  and  2,  and  should 
have  referred  to  Units  2  and  3. 

Therefore,  the  referenced  Environmental 
Assessment  is  hereby  corrected  to  apply 
to  Dresden  Nuclear  Power  Station.  Units 
2  and  3. 

Dated  at  Rockville,  Maryland  this  10th  day 
of  April. 

For  the  Nuclear  Regulatory  Commission. 
Richard  J.  Barrett 

Director,  Project  Directorate  III-2,  Division  of 
Reactor  Projects  III /IV /V,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  92-8941  Filed  4-16-92;  8:45  am) 
BILUNG  CODE  7S90-01-M 


(Docket  Nos.  50-237, 50-249, 50-254,  and 
50-265] 

Commonwealth  Edison  Co.  (Dresden 
Nuclear  Power  Station,  Units  2  and  3; 
Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2y,  Correction  to 
Exemption 

By  letter  dated  November  12, 1991, 
Commonwealth  Edison  Company  (the 
licensee)  requested  an  exemption  from 
certain  Type  B  (local  leak  rate)  testing 
requirements  of  appendix  J  to  10  CFR 
part  50. 


On  February  6. 1992,  the  Commission 
granted  the  requested  exemption  which 
was  published  in  the  Federal  Register  on 
February  14, 1992  (57  FR  5493).  In  that 
Exemption,  Dresden  Nuclear  Power 
Station  was  referred  to  as  Units  1  and  2 
and  should  have  been  referred  to  as 
Units  2  and  3.  Therefore,  the  referenced 
Exemption  is  hereby  corrected  to  apply 
to  Dresden  Nuclear  Power  Station,  Units 
2  and  3. 

Dated  at  Rockville.  Maryland  this  9th  day 
of  April. 

For  the  Nuclear  Regulatory  Commission. 
Bruce  A.  Boger, 

Director,  Division  of  Reactor  Projects  III/IV/ 
V,  Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  92-8942  Filed  4-16-92;  8:45  am] 
BILUNG  CODE  7590-01-W 


(Docket  No.  70-3070-ML;  ASLBP  No.  91- 
641-02-ML  (Special  Nuclear  Material 
License)] 

Louisiana  Energy  Services,  LP. 
(Claiborne  Enri^ment  Center);  Notice 
of  Prehearing  Conference 

April  13, 1992. 

Please  take  notice  that  a  prehearing 
conference  will  be  held  in  the  captioned 
proceeding  at  10  a.m.  on  May  5, 1992  in 
the  Nuclear  Regulatory  Commission 
Hearing  Room,  Fifth  Floor,  4350  East 
West  Highway,  Bethesda,  Maryland. 

The  purpose  of  the  prehearing 
conference  is  to  discuss  the  setting  of  a 
schedule  for  further  actions  in  the 
proceeding  and  the  taking  of  appropriate 
measures  to  advance  the  hearing 
process. 

It  is  so  ordered. 

Bethesda,  Maryland,  April  13, 1992. 

For  the  Atomic  Safety  and  Licensing  Board. 
Morton  B.  Margulies, 

Chairman,  Administrative  Law  Judge. 

(FR  Doc.  92-8998  Filed  4-16-92;  8:45  am] 
BILUNG  CODE  7590-01-M 


(Docket  No.  50-219] 

GPU  Nuclear  Corp.  and  Jersey  Central 
Power  &  Light  Co.  (Oyster  Creek 
Nuclear  Generating  Station); 
Exemption 

I 

The  GPU  Nuclear  Corporation  and 
Jersey  Central  Power  &  Light  Company 
(GPUN/the  licensee)  are  the  holders  of 
Facility  Operating  License  No.  DPR-16, 
which  authorizes  operation  of  the 
Oyster  Creek  Nuclear  Generating 
Station,  (the  facility)  at  steady  state 
reactor  core  power  levels  not  in  excess 
of  1930  megawatts  thermal.  This  facility 


Federal  Register  /  Vol.  57,  No.  75  /  Friday,  April  17,  1992  /  Notices 


13779 


is  a  boiling  water  reactor  located  in 
Ocean  County,  New  Jersey.  The  license 
provides,  among  other  things,  that 
Oyster  Creek  Nuclear  Generating 
Station  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  revision  to  10  CFR  Part  55, 
“Operators’  Licenses,’’  which  became 
effective  on  May  26, 1987,  established 
requirements  for  the  administration  of 
operating  tests  on  nuclear  power  plant 
simulators.  These  regulations,  in 
conjunction  with  10  CFR  50.54(i-l), 
require  the  use  of  simulation  facilities 
when  administering  operating  tests  for 
initial  licensing  and  requalification. 

These  regulations  further  require  that  a 
simulation  facility  used  to  administer 
operating  tests  after  May  26, 1991,  be 
certified  or  NRC-approved.  By  letters 
dated  September  5, 1990,  and  December 
6, 1991,  GPUN  requested  exemptions 
concerning  the  schedule  requirements 
for  certification  and  use  of  a  plant- 
referenced  simulator. 

II 

Section  55.45(b)(2)(iii)  of  10  CFR  part 
55  requires  that  facility  licensees  submit 
a  certification  for  use  of  a  simulation 
facility  consisting  solely  of  a  plant- 
referenced  simulator  no  later  than  46 
months  after  the  effective  date  of  this 
rule,  that  is,  by  March  26, 1991,  by  filing 
NRC  Form-474,  “Simulation  Facility 
Certification.”  On  September  5, 1990, 
GPUN  requested  an  exemption  from  the 
filing  requirements  of  10  CFR 
55.45(b](2)(iii)  to  allow  for  the  submittal 
of  NRC  Form-474  after  March  26, 1991, 
but  no  later  than  December  31, 1991.  In 
addition,  GPUN  requested  an  exemption 
from  the  requirement  of  10  CFR 
55.45(b)(2)(iv)  to  allow  the  facility  to 
continue  to  administer  the  simulation 
facility  portion  of  the  operating  tests  on 
the  Nine  Mile  Point  Unit  1  (NMP-1) 
simulator  until  the  new  Oyster  Creek 
plant-referenced  simulator  is  certified. 
By  letter  dated  February  6, 1991,  GPUN 
provided  additional  information  in 
support  of  these  requests.  On  March  25, 
1991,  the  exemptions  were  granted  until 
December  31, 1991.  On  December  6, 

1991,  GPUN  requested  exemptions  of  the 
same  requirements  until  December  31, 

1992. 

The  licensee  intends  to  comply  with 
10  CFR  55.45(b)(1)  by  certifying  a  plant- 
referenced  simulator.  GPUN  proposes  to 
submit  NRC  Form-474  no  later  than 
December  31, 1992,  following  completion 
of  acceptance  testing  and  to  use  the 
NMP-1  simulator  for  operator  training 
and  examination  until  the  facility’s 
plant-referenced  simulator  is  certified. 

The  licensee  entered  into  a  contract 
for  construction  of  a  plant-referenced 


simulator  in  January  1988.  The  simulator 
was  originally  scheduled  to  be  ready  for 
training  by  October  17, 1990.  Due  to 
technical  difficulties  encountered  in 
modeling  the  facility’s  nuclear  steam 
supply  system  (NSSS),  the  vendor 
previously  projected  that  the  simulator 
would  not  be  ready  for  training  until 
December  15, 1991.  The  initial 
exemptions  were  requested  because  the 
simulator  would  not  be  ready  for 
certibcation  by  March  26, 1991.  The 
exemption  herein  was  requested  due  to 
the  vendor’s  inability  to  overcome  the 
technical  difriculties  in  modeling  the 
facility’s  NSSS  in  sufficient  time  to 
submit  NRC  Form-474  by  December  31, 
1991. 


The  Commission  has  determined  that 
pursuant  to  10  CFR  55.11,  the 
exemptions  to  10  CFR  55.45(b)(2)(iii)  and 
10  CFR  55.45(b)(2)(iv)  are  authorized  by 
law  and  will  not  endanger  life  or 
property  and  are  otherwise  in  the  public 
interest.  Furthermore,  the  Commission 
has  determined,  pursuant  to  10  CFR 
50.12(a),  that  special  circumstances  of  10 
CFR  50.12(a)(2)(v)  are  applicable  in  that 
these  exemptions  will  provide  only 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
regulations.  These  exemptions  grant  a 
12-month  extension  of  the  exemptions 
previously  granted  on  March  25, 1991, 
for  submittal  of  the  Oyster  Creek 
Nuclear  Generating  Station  simulation 
facility  certibcation.  Good  faith  efforts 
to  comply  with  10  CFR  55.45(b)(2)(iii) 
and  10  CFR  55.45(b)(2)(iv)  were  made  as 
follows: 

(1)  On  May  20, 1987,  GPUN  bnalized  a 
simulator  specification. 

(2)  In  January  1988  GPUN  entered  into 
contract  with  a  vendor  for  construction 
of  a  plant-referenced  simulator. 

(3)  In  March  1988  GPUN  organized  a 
simulator  management  department  in 
recognition  of  the  effort  required  to 
acquire,  modify,  operate,  maintain  and 
effectively  use  the  simulator. 

(4)  The  contract  schedule  called  for 
the  simulator  to  be  ready  for  training  by 
October  17, 1990. 

(5)  The  contract  included  a  penalty  to 
provide  incentive  for  the  vendor  to  meet 
the  schedule  and  this  penalty  was 
effected. 

(6)  GPUN  asked  the  vendor  to  hire  an 
outside  consultant  to  evaluate  the  NSSS 
model  and  recommend  corrections. 

(7)  GPUN  asked  the  vendor  to  pursue 
the  purchase  and  development  of  a 
proven  NSSS  model  as  a  contingency. 

(8)  GPUN  is  conducting  factory 
acceptance  testing  of  the  simulator  in 


parallel  with  continued  NSSS  model 
development. 

(9)  Certification  testing  will  be 
completed  at  the  vendor’s  site  as  part  of 
the  factory  acceptance  testing,  rather 
than  at  the  facility  after  delivery. 

(10)  GPUN  compressed  the 
development  schedule  by  modifying  the 
factory  acceptance  testing  program, 
including  GPUN  undertaki^  a  portion 
of  the  vendor’s  test  program. 

(11)  By  letter  dated  March  2, 1992, 
GPUN  notified  the  NRC  that  the  vendor 
had  signed  a  letter  of  intent  with  a  third 
party  to  provide  a  proven  NSSS  model. 

(12)  GPUN  implemented  control  room 
operator  training  activities  designed  to 
compensate  for  the  lack  of  a  plant 
specibc  simulator.  A  special  safety 
inspection  was  conducted  by  the  NRC 
from  January  27  to  January  30, 1992,  and 
this  compensatory  training  was  found  to 
be  adequate. 

The  Commission  hereby  grants  an 
exemption  from  the  scheduler 
requirements  of  10  CFR  55.45(b)(2)(iii) 
for  submittal  of  NRC  Form-474, 
“Simulation  Facility  Certibcation.” 
Furthermore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirement  of  10  CFR  55.45(b)(2)(iv)  for 
the  administration  of  the  simulation 
facility  portion  of  operating  tests  only  on 
certibed  or  approved  simulation 
facilities  after  May  26, 1991,  to  allow 
GPUN  to  use  the  Nine  Mile  Point  Unit  1 
simulator  for  the  1992  annual  licensed 
operator  requalibcation  operating  tests. 
These  exemptions  are  effective  until 
December  31, 1992. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
signibcant  impact  on  the  quality  of  the 
human  environment  (57  FR  12349). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  10th  day 
of  April  1992. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — I/II, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  92-^943  Filed  4-16-92;  8:45  am) 
BILUNG  CODE  7590-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrals 

On  April  9, 1992,  the  President 
transmitted  28  Special  Messages 
proposing  the  rescission  of  FY 1992 
budgetary  resources.  These  Special 
Messages  transmitted  to  the  House  and 
Senate  contained  a  Presidential 
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transmittal  awmorandum.  proposed 
changes  in  appropriations  language,  and 
other  techniciil  mformatimL  For 
additional  information  on  these  Special 
Messages,  contact  CMk4B:  Budget  Review 
and  Concepts  Division,  room  0202,  New 


Executive  Office  Building.  Washington. 
DC  20503.  (202)  395-4632. 

The  reasons  for  these  rescission 
proposals  are  that  the  projects:  (1)  Do 
not  contribute  to  national  security.  (2) 
have  been  terminated;  (3)  are  not 
affordable  within  the  Defense  budget  or 


(4)  are  excess  to  requirements  and 
cannot  be  efficiently  and/or  eff'ectively 
used  during  the  period  of  fimding 
availability. 

The  amounts  proposed  for  rescission 
are  as  follows: 


Rescission 

Number 


Rescission  Proposals 


Budgetary 
resources 
proposed  for 
rescission  On 
millions  of 
dollars) 


Department  of  Defense: 

Procurement 

R92-103  Aircraft  procurement  Army  (0MB  identification  code  21 -2031 -0-1 -051) .  133 

R92-104  Procurement  of  weapons  and  tracked  combat  vehicles,  Army  (0MB  identification  code  21-2033-0-1-  225 

051). 

R92-105  Procurement  of  weaporrs  and  tracked  combat  veNdes,  Army  (OMB  identification  code  21-2093-0-1-  196 

051). 

R92-106  Procurement  of  weapons  and  tradced  combat  vehicles.  Army  (OMB  identification  code  21-2W3-0-1-  18 

051). 

R92-107  Aircraft  procurement  Navy  (OMB  identification  code  17-1506-0-1-051) . 15 

R92-108  Aircraft  procurement  Navy  (OMB  identification  code  17-1506-0-1-051) . 8 

R92-109  Weapons  procurement,  Nmry  (OMB  identiftcation  code  17-1507-0-1-051) . .  130 
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lames  C.  Murr, 

Associate  Director  for  Legislative  Reference 
and  Administration. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rel.  No.  IC-18650: 812-7706] 

Colonial  Advanced  Strategies  Gold 
Trust,  et  al. 

April  10, 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (dte  '*%C'  or 
“Commission**). 


action:  Notice  of  Aj^lication  for 
Exemption  under  the  investment 
Company  Act  of  1940  (the  **1940  Act"). 


Applicante:  Colonial  Advanced 
Strategies  Gold  Trust.  Colcmial 
California  Tax-Exempt  Trust,  Colonial 
Trust  III.  Crdonial  Trust  I,  Colonial 
Income  Trust.  Colonial  International 
Equity  Index  Trust,  Colonial  Trust  V. 
Colonial  Michigan  Tax-Exempt  Trust. 
Colonial  Mioneaota  Tax-Exe^t  Trust, 
Colonial  Trust  U.  Colonial  New  Yoric 
Tax-Exempt  Trust,  Cokmial  Ohio  Tax- 
Exenqit  Trust,  Colonitd  Small  Stock 
Index  Trust,  Colonial  Strategic  income 
Trust,  Cokmial  Trust  IV,  CokHual  Ihiited 
States  Equify  index  Trust,  and  Colonial 
Trust  VI  (the  ‘Trusts”),  and  Colonial 


Management  Associates,  Inc. 
(“Coloniar*), 

Relevant  1940 Act  Sections:  Order 
requested  under  section  6(c)  for 
exemptions  from  sections  2(a)(32), 
2(a)(35).  18(f).  18(g).  ISG).  22(c).  and 
22(di)  of  the  1940  Act  and  rule  22c-l 
thereunder. 

Summary  of  Application:  Applicants 
seek  an  or^r  to  permit  the  Trusts  to: 

(a)  Issue  three  classes  of  shares 
representing  interests  in  the  same 
portfolio  oi  securities,  one  of  whidi 
would  convert  fr>to  another  dasa  with  a 
lower  rule  12b-l  distribution  fm  after  a 
specified  period,  and 

(b)  assess  and.  under  certain 
circumstances,  waive  a  coidingent 
deferred  sales  charge  (“CD6C’)  on 
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certain  redemptions  of  shares  of  one 
class. 

Filing  Date:  The  application  was  filed 
on  March  29. 1991  and  amended  on 
December  6, 1991,  April  6, 1992,  and 
April  9, 1992. 

Hearing  or  Notification  of  Hearing: 

An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Any  interested  person  may 
request  a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.,  on 
May  5, 1992  and  should  be  accompanied 
by  proof  of  service  on  applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549; 
Applicants,  One  Financial  Center, 
Boston,  Massachusetts  02111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maura  A.  Murphy,  Staff  Attorney,  at 
(202)  272-7779,  or  Barry  D.  Miller,  Senior 
Special  Counsel,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  sununary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC’s  Public  Reference  Branch. 

Applicant’s  Representations 

1.  Each  of  the  Trusts  is  an  open-end 
management  investment  company 
registered  under  the  1940  Act.  Some 
Trusts  have  multiple  series,  each  of 
which  has  separate  investment 
objectives  and  policies  and  segregated 
assets  (hereinafter,  series  of  Trusts  are 
referred  to  as  "Funds”).  Colonial  serves 
as  the  Funds’  investment  adviser  and 
principal  underwriter. 

2.  Applicants  request  that  relief  also 
apply  to  any  open-end  investment 
company  that  becomes  a  member  of  the 
same  “group  of  investment  companies,” 
as  defined  in  rule  lla-3  under  the  1940 
Act,  with  the  Funds. 

3.  With  the  exception  of  two  series, 
the  Funds  currently  offer  one  class  of 
shares  to  the  public  at  net  asset  value 
plus  a  front-end  sales  load.  Colonial 
Money  Market  Fund  (“CMMF”),  a  series 
of  Colonial  Trust  II,  and  Colonial  Tax- 
Exempt  Money  Market  Fund 
(“CTEMMF”),  a  series  of  Colonial  Trust 
IV,  offer  shares  to  the  public  without  a 


front-end  sales  load.  Some  of  the  Funds 
also  pay  service  fees  to  Colonial, 
pursuant  to  rule  12b-l  plans,  of  0.25%  of 
average  daily  net  assets.  Two  series  of 
Colonial  Trust  III  each  pay  “stepped” 
rule  12b-l  fees  (as  described  below)  that 
do  not  exceed  0.35%  annually  of  average 
net  assets.  In  addition,  the  Funds,  except 
CMMF  and  CTEMMF,  have  received  an 
order  of  the  Commission  permitting  the 
imposition  of  a  CDSC  on  purchases  of 
$1,000,000  or  more  and  the  waiver  of 
such  CDSC  in  certain  circumstances. 
Colonial  Advanced  Strategies  Gold 
Trust,  et  oL,  Investment  Company  Act 
Release  Nos.  18013  (Feb.  21, 1991) 

(notice)  and  18056  (Mar.  20, 1991) 

(order). 

4.  Applicants  propose  to  establish  a 
multiple  distribution  arrangement  (the 
“Dual  Distribution  System”)  to  enable 
each  of  the  Funds  to  offer  investors  the 
option  of  purchasing  shares  that  would 
be  subject  to: 

(a)  A  front-end  sales  load  (except  for 
CMMF  and  CTEMMF,  which  have  no 
front-end  sales  load)  and  in  some  cases 
a  rule  12b-l  service  fee  (“Front-End 
Option”),  or 

(b)  A  CDSC,  a  rule  12b-l  distribution 
fee,  and  in  some  cases  a  rule  12b-l 
service  fee  (“Deferred  Option”). 

5.  In  addition,  certain  Funds  will  offer 
a  third  class  of  shares  with  no  sales 
charge,  distribution  fee,  or  service  fee  to: 

(a)  Profit  sharing  plans  of  Colonial 
and  its  affiliates, 

(b)  Current  and  retired  officers, 
directors,  trustees,  and  employees  of 
funds  advised  by  Colonial, 

(c)  Directors,  officers,  and  employees 
of  Colonial  and  its  affiliates, 

(d)  Registered  representatives  and 
employees  of  financial  service  firms 
(and  their  affiliated  companies)  that  are 
parties  to  selling  agreements  with 
Colonial,  and 

(e)  Such  persons’  families  and  their 
beneficial  accounts  (collectively 
“Affiliated  Investors”).* 

6.  If  the  requested  relief  is  granted, 
each  Fund  may  create  two  new  classes 
of  shares.  The  existing  class  of  shares  of 
each  Fund  is  subject  to  the  Front-End 
Option,  and  will  be  designated  Class  A. 
Securities  subject  to  the  Deferred  Option 
will  be  designated  Class  B,  and 
securities  offered  only  to  Affiliated 
Investors,  not  subject  to  any  sales  load 
or  rule  12b-l  plan  payment,  will  be 
designated  Class  C. 


'  Although  the  Funds  propose  to  offer  three 
classes  of  shares,  only  two  of  those  classes  will  be 
offered  to  the  general  public.  Therefore,  applicants 
have  chosen  the  term  "Dual  Distribution  System"  to 
describe  their  multiple  distribution  arrangement. 


7.  Each  class  will  represent  interests 
in  the  same  Fund  and  will  be  identical 
except  that: 

(a)  The  fees  charged  to  Class  A  and 
Class  B  shares  under  each  such  class’s 
rule  12b-l  plan  will  be  applied  only 
against  each  such  class, 

(b)  Class  B  will  be  subject  to  a 
distribution  fee  and  in  some  cases  a 
service  fee.  Class  A  will  be  subject  in 
some  cases  to  a  service  fee,  and  Class  C 
will  not  be  subject  to  any  distribution  or 
service  fee, 

(c)  Class  B  shares  may  be  subject  to  a 
higher  transfer  agency  fee  than  Class  A 
or  Class  C  shares. 

(d)  Class  A  and  Class  B  shareholders 
each  will  have  exclusive  voting  rights 
with  respect  to  the  rule  12b-l  plans 
applicable  to  their  respective  classes  of 
shares, 

(e)  Class  B  shares  will  convert 
automatically  to  Class  A  shares  after  a 
period  not  to  exceed  eight  years  from 
issuance,  and 

(f)  Each  class  will  have  different 
exchange  privileges. 

8.  Under  the  Front-End  Option,  an 
investor  will  purchase  Class  A  shares  at 
net  asset  value  plus  (except  for  CMMF 
and  CTEMMF)  a  front-end  sales  load. 
The  sales  load  will  be  reduced  for  larger 
purchases  and  under  a  right  of 
accumulation  or  a  letter  of  intention. 

The  sales  load  also  will  be  subject  to 
other  reductions  permitted  by  section 
22(d)  of  the  1940  Act  and  rule  22d-l 
thereunder  and  set  forth  in  the 
registration  statement  of  each  Fund.  In 
addition,  Class  A  shareholders  of 
certain  Funds  will  be  assessed  an 
ongoing  service  fee  under  a  rule  12b-l 
plan  equal  to  0.25%  of  average  daily  net 
assets.  Alternatively,  each  of  the  two 
series  of  Colonial  Trust  III  that  pay 
“stepped”  rule  12b-l  fees  will  continue 
to  assess  a  rule  12b-l  fee  in  an  amount 
equal  to  the  amount  of  service  fees  paid 
by  Colonial,  based  upon  the  age  of 
shares,  but  limited  to  0.35%  annually  of 
average  daily  net  assets.  Colonial  will 
use  proceeds  from  the  sales  loads  and 
service  fees  primarily  to  pay  initial 
commissions  and  ongoing  service  fees  to 
financial  service  firms  with  respect  to 
amounts  purchased  and  maintained  in 
the  Funds  by  clients  of  financial  service 
firms  and  to  defray  Colonial’s  expenses 
with  respect  to  providing  services  to 
investors  choosing  the  Front-End 
Option. 

9.  Under  the  Deferred  Option,  an 
investor  will  purchase  Class  B  shares  at 
net  asset  value  without  the  imposition  of 
a  sales  load  at  the  time  of  purchase. 
Shares  purchased  under  the  Deferred 
Option  will  be  subject  to  a  distribution 
fee,  under  a  rule  12b-l  plan,  expected  to 
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be  0.75%  annually  of  average  net  assets 
of  Class  B  shares,  and  in  some  cases  a 
rule  12b-l  service  fee  which,  with  the 
exception  of  CMMF  and  CTEMMF  (see 
below),  will  be  the  same  as  that  applied 
to  Class  A.  In  addition,  an  investor's 
proceeds  from  a  redemption  of  Class  B 
shares  made  within  a  specified  period, 
not  to  exceed  six  years,  from  the 
investor's  purchase  may  be  subject  to  a 
CDSC  paid  to  Colonial.  Colonial  will  use 
the  rule  12b-l  fees  and  CDSC  proceeds 
primarily  to  offset  its  prior  commission 
payments  to  financial  service  firms  and 
to  pay  service  fees  to  financial  service 
firms.  In  addition.  Colonial  will  use  the 
rule  12b-l  fees  and  CDSC  to  offset  its 
Fund  marketing  costs  and  its  imputed  or 
actual  interest  expenses  on  amounts 
paid  to  financial  service  firms  in  the 
form  of  Commissions.  Colonial  also  may 
use  such  amounts  to  pay  additional 
compensation  to  financial  service  firms 
and  other  costs  of  Colonial's  distribution 
activities,  including  employee  salaries, 
bonuses  and  other  overhead  expenses. 

10.  Class  B  shares,  other  than  those 
purchased  through  the  reinvestment  of 
dividends  and  distributions,  will  convert 
automatically  to  Class  A  shares  of  the 
same  Fund  at  net  asset  value  at  the  end 
of  a  period  not  to  exceed  eight  years 
from  purchase. 

11.  Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  also  will  be  Class  B  shares. 
However,  for  purposes  of  conversion  to 
Class  A,  all  such  Class  B  shares  will  be 
considered  to  be  held  in  a  separate  sub¬ 
account  Each  time  any  Class  B  shares 
in  the  shareholder’s  Fund  account  (other 
than  those  in  the  sub-account)  convert 
to  Class  A,  a  pro  rata  portion  of  the 
Class  B  shares  in  the  sub-account  also 
will  convert  to  Class  A.  The  portion  will 
be  determined  by  the  ratio  that  the 
shareholder’s  Class  B  shares  converting 
to  Class  A  bears  to  the  shareholder’s 
total  Class  B  shares  not  acquired 
through  dividends  and  distributions. 

12.  The  conversion  of  Class  B  shares 
to  Class  A  shares  is  subject  to  the 
continuing  availability  of  a  ruling  of  the 
Internal  Revenue  Service  to  the  effect 
that  the  conversion  of  shares  does  not 
constitute  a  taxable  event  under  federal 
income  tax  law.  The  conversion  of  Class 
B  shares  to  Class  A  shares  may  be 
suspended  if  such  a  ruling  is  no  longer 
available,  in  the  event  that  conversions 
of  Class  B  shares  do  not  occur.  Class  B 
shares  would  continue  to  be  subject  to 
the  higher  distribution  fee  and  any 
hitter  transfer  agent  costs  attending  the 
Deferred  Option. 

13.  CMMF  and  CTEMMF,  both  of 
which  are  money  market  funds  that 
currently  do  not  have  a  front-end  sales 


load  or  rule  12b-l  service  fee,  will  offer 
Class  B  shares,  subject  to  a  distribution 
fee.  service  fee.  and  CDSC,  (a)  so  that 
Class  B  shareholders  of  other  Funds  will 
have  access  to  a  money  market  fund 
without  the  imposition  of  a  CDSC  on  an 
exchange,  and  so  that  die  time  for 
automatic  conversion  to  Class  A  shares 
will  continue  to  elapse  while  Class  B 
shareholders  hold  shares  of  CMMF  and 
CTEMMF.  and  (b)  in  connection  with  a 
dollar  cost  averaging  program  under 
which  amounts  initiaUy  invested  in 
CMMF  and  CTEMMF  are  exchanged 
automatically  for  Class  B  shares  of  one 
or  more  other  Funds  on  a  scheduled 
basis.  The  prospectus  for  CMMF  and 
CTEMMF  will  state  that  Class  B  shares 
are  only  for  temporary  investments  and 
that  unlike  most  money  market  funds. 
Class  B  shares  of  CMMF  and  CTEMMF, 
are  subject  to  a  CDSC.  a  distribution  fee 
and  a  service  fee. 

14.  Certain  Fimds  also  will  offer  Class 
C  shares,  which  will  not  be  subject  to  a 
sales  charge,  a  distribution  fee,  or  a 
service  fee.  Class  C  will  not  be  offered 
publicly,  but  will  be  offered  to  Affiliated 
Investors.  Once  a  Fund  begins  to  offer 
Class  C  shares,  an  investor  eligible  to 
purchase  Class  C  shares  will  not  be 
permitted  to  purchase  Class  A  or  Class 
B  shares  of  t^t  Fund,  if  a  Fund  does  not 
offer  Class  C  shares.  Affiliated  Investors 
who  wish  to  purchase  shares  of  that 
Fund  will  be  required  to  purchase  Class 
A  shares. 

15.  Colonial  will  furnish  the  Trustees 
of  the  Funds  with  quarterly  and  annual 
statements  of  distribution  revenues  and 
expenditures  for  each  respective  class  of 
shares  that  has  a  rule  12b^l  plan,  in 
compliance  with  paragraph  (b}(3)(ii]  of 
rule  12b-l.  to  enable  ^  Trustees  to 
decide  whether  to  make  the  findings 
required  by  paragraphs  (d)  and  (e)  of 
rule  12b-l.  Applicants  recognize  that 
expenses  directly  attributable  to  the  sale 
of  one  class  of  shares  cannot  be 
presented  to  the  Trustees  to  justify 
either  the  distribution  or  service  fees  of 
another  class  of  shares.  Principal  direct 
expenses  will  be  sales  commissions  that 
require  no  allocation  between  Class  A 
and  Class  B.  Other  direct  expenses  will 
be  allocated  between  Class  A  and  Class 
B  according  to  the  ratio  that  the  sales  of 
each  class  bears  to  the  total  sales  of 
both  classes.  Class  C  will  not  pay  any 
distribution  expenses  because  the  cost 
of  distributing  Class  C  shares  will  be  de 
minimis.  Prospectuses  for  Class  C 
shares  will  be  produced  at  Colonial’s 
expense  and  there  will  be  no  other  costs 
for  marketing  Class  C  shares.  This  sales 
structure  is  designed  to  reflect  the 
different  distribution  costs  and  related 
administrative  expenses  incurred  in 
connection  with  the  sale  of  Class  A  and 


Class  B  shares  on  the  one  hand,  and  the 
sale  of  Class  C  shares  on  the  other. 

16.  Class  A  shares  of  a  Fund  will  be 
exchangeable  only  for  Class  A  shares  of 
other  Funds.  Oass  B  shares  of  a  Fund 
will  be  exchangeable  only  for  Class  B 
shares  of  other  Funds.  Class  C  shares  of 
a  Fund  generally  wHl  be  exchangeable 
only  for  Class  C  shares  of  other  Funds, 
or  for  Class  A  shares  of  a  Fund  that 
does  not  offer  Class  C  shares,  in  which 
case  such  shares  may  be  exchanged 
back  into  Class  C  shares  of  Funds  that 
offer  Class  C.  Exchange  privileges 
applicable  to  each  of  Qass  A.  Class  B. 
and  Class  C  shares  will  comply  with 
Rule  lla-3  under  the  1940  Act 

17.  Under  the  Dual  Distribution 
System,  all  expenses  incurred  by  a  Fund 
will  be  borne  proportionately  by  each 
class,  based  on  relative  net  assets, 
except  for  the  different  distribution  and 
service  fees,  possibly  transfer  agency 
fees,  and  any  other  incremental 
expenses  properly  attributable  to  a  class 
which  the  Commission  shall  approve  by 
an  amended  order,  and  which  will  be 
borne  directly  by  each  respective  class. 
Because  of  the  ongoing  distribution  fee 
and  potentially  higher  transfer  agency 
fee  paid  by  the  holders  of  Class  B 
shares,  the  net  income  attributable  to 
and  the  dividends  payable  on  Class  B 
shares  will  be  lower  than  the  net  income 
attributable  to  and  the  dividends 
payable  on  Class  A  shares.  In  addition, 
because  Class  C  shares  will  not  bear 
any  rule  12b-l  fees,  the  net  income 
attributable  to  and  the  dividends 
payable  on  Class  C  shares  will  be  higher 
than  the  net  income  attributable  to  and 
the  dividends  payable  on  either  Class  A 
or  Class  B  shares. 

18.  Applicants  will  offer  Class  A  and 
Class  B  shares  to  the  public  through  a 
single  prospectus.  Class  C  shares  will  be 
offered  throu^  a  separate  prospectus. 
Where  the  performance  results  of  Class 
A  and  Class  B  shares  of  a  Fund  are 
shown  in  its  prospectus  and  any 
advertising  materials,  the  Fund  will 
clearly  disuse  the  difference  in  the 
performance  of  those  classes  of  shares. 
Shareholder  reports  will  disclose  the 
respective  expenses  and  performance 
data  of  all  three  classes.  Where 
advertising  materials  are  intended  to  be 
available  only  to  persons  eligible  for 
Class  A  and  Class  B  shares,  only  Class 
A  and  Class  B  perfonnance  will  be 
shown.  Only  Class  C  perfonnance  will 
be  shown  in  materials  available  only  to 
Affiliated  Investors. 

19.  Applicants  also  seek  an  exemption 
from  sections  2(a)(32),  2(a)(35),  22(c), 
and  22(d)  of  the  1940  Act  and  rule  22c-l 
thereunder  to  permit  the  Funds  to  assess 
a  CDSC  on  redemptions  of  Class  B 
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shares,  and  to  permit  the  Funds  to  waive 
the  CDSC  for  certain  types  of 
redempticms.  The  CDSC  will  comply 
with  the  NASD  sales  load  limitations 
and  the  provisions  of  proposed  rule  6c- 
10. 

20.  The  CDSC  will  not  be  imposed  on 
redemptions  of  (a)  shares  purchased 
more  than  six  years  prior  to  the 
redemptions  "CDSC  period”)  or  (b) 
on  Class  B  shares  derived  &oin 
reinvestment  of  distributions. 
Furthermore,  no  CDSC  will  be  imposed 
on  an  amount  which  represents  an 
increase  in  the  shareholder's  account 
resulting  from  capital  appreciation.  The 
amount  of  any  CDSC  will  be  calculated 
based  on  the  lower  of  the  net  asset 
value  at  the  time  of  purchase  or  at  the 
time  of  redemption  as  required  by 
proposed  rule  6o-10  imder  the  1940  Act. 

In  determining  the  rate  and  applicability 
of  a  CDSC,  it  will  be  assumed  that  a 
redemption  is  made  first  of  shares 
representing  capital  appreciation,  next 
of  shares  representing  reinvestment  of 
distributions,  and  finally  of  other  shares 
held  by  the  shareholder  for  the  longest 
period  of  time.  In  addition,  redemption 
requests  placed  by  shareholders  who 
own  both  Class  A  and  Class  B  shares  of 
a  Fund  will  be  satisfied  first  by 
redeeming  the  shareholder’s  Class  A 
shares,  unless  tide  sharehcMer  has  made 
a  specific  election  to  redeem  Class  B 
shares.  The  Funds*  compliance 
procedures  will  reflect  this  policy. 

21.  Applicants  seek  to  waive  the 
CDSC  on  redemptions: 

(a)  Following  the  death  or  disability, 
as  defined  in  section  72(m)(7)  of  the 
Internal  Reveiuie  Code,  of  a  shareholder 
if  redemption  is  made  within  one  year 
after  death  or  disability. 

(b)  In  connection  with  distributions 
from  an  IRA  or  other  qualified 
retirement  plan  as  described  in  the 
application, 

(c)  In  connection  with  redemptions 
pursuant  to  a  Fund’s  systematic 
withdrawal  plan  but  l^ted  to  12%  of 
the  original  account  amoimt  annually, 
and 

(d)  Redemptions  pursuant  to  the 
Funds’  right  to  liqui^te  an  account  if 
the  net  asset  value  of  shares  held  in  the 
account  is  less  than  the  then  effective 
minimum  account  size. 

22.  If  a  Fund  determines  to 
discontinue  any  waiver  or  reduction  of  a 
CDSC,  the  disf^ure  in  the  Fund’s 
prospectus  will  be  revised 
appropriately.  Also,  any  Class  B  shares 
purchased  prior  to  the  termination  of 
such  waiver  will  have  the  CDSC  waived 
or  reduced  as  provided  in  the  Fund's 
prospectus  at  the  time  the  investor 
purc^sed  the  shares. 


Applicants'  Legal  An^3f8i8 

1.  Applicants  seek  an  exemption  fi'om 
sections  18(g),  18(f)(1).  and  18(i)  to  the 
extent  the  proposed  issuance  and  sale  of 
Class  A  Class  B,  and  Class  C  shares 
representing  interests  in  Hie  Funds  may 
(a)  result  in  a  senior  security,  as  defined 
by  section  18(g),  Hie  issuance  and  sale  of 
whidi  would  be  prohibited  by  section 
18(f)(1),  and  (b)  violate  Hie  equal  voting 
requirements  of  section  18(i).  Applicants 
believe  that  Hie  Dual  Distribution 
System  does  not  raise  any  of  the 
concerns  that  section  18  was  designed  to 
ameliorate.  It  does  not  involve 
borrowings  and  does  not  afiect  Hie 
Funds*  existing  assets  or  reserves.  In 
addition,  it  will  not  increase  the 
speculative  character  of  the  Funds* 
shares  because  all  such  shares  will 
participate  pro  rata  in  all  appreciation, 
income  and  expenses  with  tte  exception 
of  the  differing  rule  12b-l  fees  and  any 
differing  transfer  agency  costs  payable 
by  each  class. 

Z.  Apjdicants  beheve  that  the  Dual 
Distribution  System  will  facilitate  the 
distribution  of  shares  and  provide 
investors  with  a  broader  choice  as  to  the 
method  of  purchasing  shares.  In 
addition,  applicants  believe  that  owners 
of  each  class  of  shares  may  be  relieved 
of  a  portion  of  the  fixed  costs  normally 
associated  wiHi  investing  in  mutual 
funds  since  such  costs  would, 
potentially,  be  spread  over  a  greater 
number  of  shares  than  they  would  be 
otherwise.  Moreover,  the  establishment 
of  Class  C  shwes  would  permit  the 
Funds  to  offer  Hieir  shares  to  Affiliated 
Investors  under  arrangements  that 
would  attract  investors  to  the  Funds, 
benefiting  holders  of  all  classes. 

3.  The  Funds  are  aware  of  the  need  for 
full  disclosure  of  the  Dual  Distribution 
System  in  each  Fund’s  pro^iectus  and 
statement  of  additumal  informatkxi. 
Information  provided  by  Ai>plicants  to 
any  newspaper  or  similar  ikting  of  the 
Fund's  net  asset  values  and  public 
offering  ibices  will  present  separately 
the  Class  A  shares  and  Class  B  shares. 
Class  C  performance  information  will 
not  be  advertised  to  the  general  public 
but  may  be  made  available  to  Class  C- 
eligible  investms. 

4.  Applicants  seek  an  exemption  from 
sections  2(a)(32),  2(a)(35),  22(c)i.  and 
22(d)  (rf  the  1940  Act  and  rule  220-1 
thereunder,  to  the  extent  necessary  to 
permit  the  imposition  and,  under  certain 
circumstances,  waiver  of  a  CDSC 

5.  Applicants  believe  that  a  CDSC  will 
not  restrict  a  sharehc^der  from  receiving 
a  proportionate  share  of  a  Fund's 
current  net  assets  upon  redemption,  but 
will  merely  defer  the  deduction  of  a 


sales  charge  and  make  it  contingent 
upon  an  event  that  may  never  occur. 

6.  Applicants  believe  that  the 
imposition  of  the  CDSC  on  Class  B 
shares  of  the  Funds  is  fair  and  in  the 
best  interests  of  their  shareholders.  The 
proposed  Dual  Distribution  System 
permits  Cl£iss  B  shareholders  to  have  the 
advantage  of  greater  investment  dollars 
working  for  them  from  the  time  of  their 
purchase  of  Class  B  shares  of  the  Funds 
than  if  a  sales  load  were  imposed  at  the 
time  of  purchase  as  is  the  case  with 
Class  A  shares. 

7.  The  iiiq;>06itioa  of  the  CDSC  under 
the  circumstances  described  ^>ove  is 
apfxopriate  in  h^t  (rf  the  rdationship 
between  the  CDSC  and  the  rule  12b-1 
plans  to  be  adopted  by  the  Ponds. 
Proceeds  from  the  CD^  will  be  paid  to 
Cokmiat  which  will  in  turn  use  those 
amounts  to  recover  earher  payments  of 
sales  commissions  and  to  defray  certain 
other  distribution  expenses  including 
service  fees  for  ongoing  services  to 
investors.  Under  Hie  rule  12b-l  plans, 
the  F^nds  will  pay  an  annual  fee  to 
Colonial  as  compensation  for  expenses 
related  to  the  offering  of  Class  B  shares. 
These  expenses  include  but  are  not 
limited  to  the  payment  of  sales 
commissions  and  incentive 
compensation  to  financial  service  firms, 
advertising  and  promotional  costs, 
including  the  cost  of  printing  and 
distributing  prospectuses  and 
statements  of  additional  information  to 
prospective  investors. 

Applicate’s  ConiKtioin 

Applicants  agree  that  any  wder 
granting  the  requested  reli^  shall  be 
8ub)ect  to  the  ft^owing  conditions: 

1.  Each  class  of  shares  wilt  represent 
interests  in  Hie  same  portfolio  of 
investments  of  the  Fund,  and  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  shares  of  the  Fund  will 
relate  solely  to: 

(a)  The  impact  of  the  disproportionate 
payments  made  under  the  rule  12b-l 
plans,  the  incremental  transfer  agency 
costs  attributable  to  the  Class  B  shares 
of  the  Fimd,  and  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  which  shall  be  approved  by  the 
SEC  pursuant  to  an  amended  order; 

(b)  The  fact  that  the  classes  will  vote 
separately  with  respect  to  the  Fund's 
rule  12b-l  plans; 

(c)  The  different  exchange  privileges 
of  the  classes  of  shares; 

(d)  The  designation  of  each  class  of 
shares  of  the  Fund;  and 
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(e)  The  fact  that  Class  B  shares 
automatically  convert  to  Class  A  shares 
after  a  period  of  time. 

2.  The  Trustees  of  each  of  the  Trusts, 
including  a  majority  of  the  independent 
Trustees,  will  approve  the  Dual 
Distribution  System.  The  minutes  of  the 
meetings  of  the  Trustees  of  each  of  the 
Trusts  regarding  the  deliberations  of  the 
directors  with  respect  to  the  approvals 
necessary  to  implement  the  Dual 
Distribution  System  will  reflect  in  detail 
the  reason  for  the  Trustee’s 
determination  that  the  proposed  Dual 
Distribution  System  is  in  the  best 
interests  of  both  the  Funds  and  their 
respective  shareholders  and  such 
minutes  will  be  available  for  inspection 
by  the  Commission  staff. 

3.  On  an  ongoing  basis,  the  Trustees 
of  the  Trusts,  pursuant  to  their  fiduciary 
responsibilities  under  the  1940  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
between  the  interests  of  the  two  or 
among  the  three  classes  of  shares.  The 
Trustees,  including  a  majority  of  the 
independent  Trustees,  shall  take  such 
action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  Colonial  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  Trustees.  If  a  conflict 
arises.  Colonial  at  its  own  cost  will 
remedy  such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

4.  Any  rule  12b-l  plan  adopted  or 
amended  to  permit  the  assessment  of  a 
rule  I2l>-1  fee  on  any  class  of  shares 
which  has  not  had  its  rule  12b-l  plan 
approved  by  the  public  shareholders  of 
that  class  will  be  submitted  to  the  public 
shareholders  of  such  class  for  approval 
at  the  next  meeting  of  shareholders  after 
the  initial  issuance  of  the  class  of  shares 
to  the  public.  Such  meeting  is  to  be  held 
within  16  months  of  the  date  that  the 
registration  statement  relating  to  such 
class  first  becomes  effective  or,  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  offer  such  class  first  becomes 
effective. 

5.  The  Trustees  of  the  Trusts  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  service 
expenditures  complying  with  paragraph 
(b)(3)(ii]  of  rule  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  service  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  service  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  service  of  a 
particular  class  will  not  be  presented  to 
the  Trustees  to  justify  any  fee 
attributable  to  thiU  class.  The 


statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Trustees  in  the  exercise 
of  their  Hduciary  duties. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that 
distribution  and  services  payments 
relating  to  each  respective  class  of 
shares  will  be  borne  exclusively  by  that 
class  and  any  incremental  transfer 
agency  costs  relating  to  Class  A  and  B 
shares  will  be  borne  exclusively  by 
those  classes. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the  three 
classes  and  the  proper  allocation  of 
expenses  among  the  various  classes  has 
been  reviewed  by  an  expert  (the 
“Expert”)  who  has  rendered  a  report  to 
the  Applicants,  which  has  been  filed  as 
an  exhibit  to  amendment  No.  1  to  this 
Application,  that  such  methodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 

The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a]  and 
30(b)(1)  of  the  1940  Act.  The  work 
papers  of  the  Expert  with  the  respect  to 
such  reports,  following  request  by  the 
Funds  (which  the  Funds  agree  to  make), 
will  be  available  for  inspection  by  the 
SEC  staff  upon  the  written  request  to  the 
Fund  for  such  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management  or  of  a  Regional  Office  of 
the  Commission,  limited  to  the  Director, 
an  Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial  Analyst, 
an  Assistant  Director  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  “Special 
Purpose"  report  on  the  “Design  of  a 
System"  and  the  ongoing  reports  will  be 
“Special  Purpose”  reports  on  the 
“Design  of  a  System  and  Certain 
Compliance  Tests”  as  defined  and 
described  in  SAS  No.  44  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  firom  time  to 
time. 


8.  The  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions  of 
the  various  classes  of  shares  and  the 
proper  allocation  of  expenses  among 
such  classes  of  shares  and  this 
representation  has  been  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  condition  (7)  above  and 
will  be  concurred  with  by  the  Expert,  or 
an  appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
(7)  above.  Applicants  agree  to  take 
immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  ongoing 
reports. 

9.  The  prospectuses  of  the  Funds  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

10.  Colonial  will  adopt  compliance 
standards  as  to  when  Class  A,  Class  B 
and  Class  C  shares  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  shares  of  the  Fund  to  agree  to 
conform  to  such  standards.  Applicants’ 
compliance  standards  will  require  all 
investors  eligible  to  purchase  Class  C 
shares  of  a  Fund  offering  such  shares  to 
invest  in  Class  C,  rather  than  Class  A  or 
Class  B,  shares  of  such  Fund. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Trusts  with  respect  to 
the  Dual  Distribution  System  will  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  Trustees  as  part  of  the 
materials  setting  forth  the  duties  and 
responsibilities  of  the  Trustees. 

12.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales 
loads,  deferred  sales  loads,  and 
exchange  privileges  applicable  to  each 
class  of  shares  offered  through  the 
prospectus.  Class  A  and  Class  B  shares 
will  be  offered  and  sold  through  a  single 
prospectus.  If  Class  C  shares  of  a  Fund 
are  offered  solely  through  a  separate 
prospectus,  the  prospectus  for  the  Class 
A  and  Class  B  shares  of  that  Fund  will 
identify  the  existence  of  the  Class  C 
shares  of  the  Fimd  and  will  identify  the 
persons  eligible  to  purchase  such  shares, 
and  the  Class  C  prospectus  will  identify 
the  existence  of  the  Fund’s  Class  A  and 
Class  B  shares.  'The  shareholder  reports 
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of  each  Fvmd  will  disclofle  the  respective 
expenses  and  perfonnance  data 
applicable  to  each  class  of  shares.  The 
shareholder  reports  wUl  ccmtain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  infonnatioa 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Eadi 
Fund’s  per  shve  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  Hto'ature  describes  the 
expenses  or  performance  data 
applicable  to  Class  A  or  B  shares,  it  will 
disclose  the  expenses  and/or 
performance  data  applies^  to  both 
classes.  Advertising  materials  reflecting 
the  expenses  or  performance  data  for 
Class  C  shares  will  be  available  only  to 
Class  C  eligible  investors.  The 
information  provided  by  Applicants  for 
publication  in  any  newspaper  (ur  similar 
listing  of  the  Funds’  net  asset  values  and 
public  offering  prices  will  separately 
present  Class  A  and  Qass  B  shares. 

13.  The  Applicants  acknowledge  that 
the  grant  of  the  exemptive  OTder 
requested  by  the  application  will  not 
imply  SEC  approv^  authorization,  or 
acquiescence  in  any  particular  level  of 

.  payments  that  the  Funds  may  make 
pursuant  to  their  rule  12b-l  distribution , 
or  service  plans  in  rehance  on  the 
exemptive  order. 

14.  Class  B  shares  will  convert  into 
Class  A  shares  on  the  bans  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  toad,  fee,  or  other  charge. 

15.  Appliemits  will  comply  with  the 
provisions  of  proposed  rule  00-10  under 
the  1940  Act  (Investment  Company  Act 
Release  Na  16619  (Nov.  2, 1968)),  as 
such  rule  is  currently  |»oposed  and  as  it 
may  be  reproposed,  adopted,  or 
amended. 

For  the  Conimssion,  by  the  Division  of 
Investment  Management,  under  ddegated 
authority. 

Matgaisl  H.  McFariasd, 

Deputy  Secretary. 

[FR  Doc.  92-6900  Filed  4-16-92;  8:45  amj 
BnXINU  CODE  Mifr-Ot-M 


[Rsisass  No.  35-25513] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  (Act> 

April  la  1992. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
applies  tion(8)  and/or  declaration(s)  for 


complete  statements  of  the  proposed 
transactton(s)  summarized  below.  The 
ai^lication(8)  and/or  (feclar8tk>n(8)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  throu^ 
the  Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(a)  and/or  decIaration(8) 
should  submit  their  views  in  writing  by 
May  4, 1992  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  a^  serve  a  copy  on  the 
relevant  ai^licantfs)  and/or 
declarant(si  at  the  addre^es)  specified 
below.  Pt^f  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  bearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  wifi  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appIication(s)  and/ 
or  declaration(8),  as  filed  or  as 
amended,  may  ^  granted  and/or 
permitted  to  become  effective. 

System  Energy  Resouices,  Inc.  et  aL  (79- 
7946) 

System  Ehergy  Resources,  Inc. 
(’’SERT).  1340Echekia  Parieway, 
Jackson,  Mississippi  39213,  Arkansas 
Power  A  Company,  P.O.  Box  551, 
Little  Rock.  Arkansas  72203,  Louisiana 
Power  &  Light  Company,  317  Baronne 
Street,  New  Orleans,  Lraisiana  70112, 
Mississippi  Power  A  Light  Company. 

P.O.  Box  1640,  Jackson.  Mississippi 
39205  and  New  Orieans  PuUic  ^rvice 
Inc.,  317  Baronne  Street.  New  Orieans, 
Louisiana  70112.  electric  public-utility 
subsidiary  companies  (d  Entergy 
Corporation  (“foter^”),  P.O.  Box  61005, 
New  Orleans,  Louisiana  70161,  a 
registered  holding  company,  and 
Entergy,  have  fil^  an  application- 
declaration  under  sectimis  e(a),  7. 12(b) 
and  12(c)  (rf  the  Act  and  rules  42. 45, 50 
and  50(a)(5)  thereruoder. 

SERI  proposes  to  issue  and  sell,  in  one 
or  more  series,  through  December  31, 
1994,  up  to  $500  million  aggregate 
princip^  amount  of  first  mortgage  bonds 
("Bonds’^.  Each  series  of  Bonds  will 
have  such  interest  rate,  maturity  date, 
redemption  and  sinking  fund  provisions, 
be  secured  by  such  means,  be  sold  in 
such  manner  and  at  such  price  and  have 
such  other  terms  and  oon^tioiis  as  may 
be  determined  throu^  negotiation  and 
approved  by  the  Commission. 

to  order  to  provide  additional  security 
for  its  obligatkms  under  the  Bonds,  SOU 
may  determine  to  enta  into  one  or  more 
assignments,  for  the  benefit  of  the  • 
holders  of  the  Bonds,  of  its  r^ts  under 


an  Availability  Agreement  pivsuant  to 
the  terms  of  one  or  more  Amigninents  of 
Availability  Agreement,  Consent  and 
Agreement  (’’Assignments”).  In  such 
event,  Arkansas  Power  A  Light 
Company,  Louisiana  Power  A  Li^t 
Company,  Mississippi  Power  A  Li^t 
Company  and  New  Orleans  Public 
Service  Ina  (collectively.  ”Operating 
Companies”)  and  parties  to  the 
Availability  Agreement,  will  be  requhed 
to  consent  to  and  join  in  such 
Assignments.  Under  the  Availability 
Agreement,  each  of  die  Operating 
Companies  has  agreed  to  pay  SERI  each 
month,  for  the  ri^t  to  receive  capacity 
and  energy  from  Grand  Gulf  1  ni^ear 
generating  station,  a  certain  proportion 
of  SERTs  operatiiig  expenses  as  defined 
therein. 

Furthermore.  SERI  may  detenmne  to 
enter  into  one  or  more  assignments,  for 
the  benefits  of  the  holders  of  the  Bonds, 
of  its  rights  under  a  Capital  Funds 
Agreement  pursuant  to  the  terms  of  one 
or  more  additional  Supplementary 
Capital  Funds  Agreement  and 
Assignments  (’’S^plementary 
Agreements”)-  to  such  event,  Entergy,  a 
party  to  the  Capital  Funds  Agreement, 
will  be  required  to  consent  to  and  join  in 
any  such  Supplemental  Agreements. 
Under  die  Coital  Funds  Agreement, 
Entei^  has  agreed  to  fumi^  SERI 
sufficient  capital  to  enable  SERI  to 
maintain  a  minimum  of  35%  equity  ratia 
as  defined  therein,  to  pay  indebtedness 
when  due  and  to  keep  Grand  Gulf  1 
nuclear  generating  statioo  in  commercial 
opera  tkm. 

SERI  proposes  to  use  the  net  proceeds 
derived  from  the  issuance  and  of 
the  Bonds  for  genera)  corporate 
purposes,  including,  but  not  Umited  to. 
the  payment  of  construction  costs  and 
nuclear  fti^  costs,  the  cepayment  of 
short-  and  kxig-tenn  borrowings  and 
other  woricing  capital  needs. 

SERI  further  proposes  to  use,  in 
addition  ta  or  as  an  alternative  for.  the 
net  proceeds  from  the  issuance  and  sale 
of  the  Bonds,  other  available  funds  to 
acquire  and  retire  at  any  time  prior  to 
December  31. 1994,  by  means  of  tender 
offer,  open  maricet,  negotiated  mr  other 
forms  of  pcHtihases,  or  redemption,  in 
whole  or  in  part,  laior  to  their  reflective 
maturities,  one  or  more  series  of  SERl’s 
outstanding  first  mortgage  bonds 
("Outstanding  Bonds”)  in  an  aggregate 
amount  of  up  to  $500  million.  This 
authorization  to  acquire  and  retire  the 
Outstanding  Bonds,  if  granted,  will 
replace  the  authorization  previously 
granted  in  HCAR  No.  25067  (May  8, 

1990)  fm- SERI  to  acquire  and  retire  an 
aggregate  amount  of  up  to  $400  million 
of  the  Oittstandtog  Bonds. 
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SERI  may  place  the  Bonds  by 
competitive  bidding  or  under  an 
exception  from  competitive  bidding. 
Therefore,  SERI  has  requested  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  under 
subsection  (a)(5)  thereunder.  SERI  may 
begin  negotiations  with  respect  to  the 
issue  and  sale  of  the  Bonds  by  means  of 
negotiated  public  offerings  or  private 
placements. 

Consolidated  Natural  Gas  Co.  (70-7948) 

Consolidated  Natural  Gas  Co. 
(“Consolidated”),  a  registered  public 
utility  holding  company,  CNG  Tower, 
Pittsburgh,  Pennsylvania  15222-3199, 
has  filed  an  application-declaration 
pursuant  to  sections  6(a),  7  and  12(c)  of 
the  Act  and  rules  42  and  50(a)(5] 
thereunder. 

By  order  dated  October  30, 1986 
(HCAR  No.  24224)  in  file  number  70- 
7286,  the  Commission  authorized  CNG, 
through  December  31, 1988,  to;  (1) 
Purchase  on  the  open  market  up  to  4 
million  shares  of  its  outstanding 
common  stock,  $2.75  par  value  per  share 
(“Common  Stock”);  (2)  hold  such 
repurchased  shares  as  treasury  stock 
(“Treasury  Stock”);  and,  (3)  reissue  from 
time  to  time  through  December  31, 1988, 
the  Treasury  Stock  for  general  corporate 
purposes  and  in  connection  with  various 
employee  benebt  plans.  The  expiration 
date  for  such  authorizations  has 
extended  to  December  31, 1990  by  order 
dated  December  20, 1988  (HCAR  No. 
24781)  and  further  extended  to 
December  31, 1993  by  order  dated 
October  19, 1990  (HCAR  No.  25175). 

In  addition,  by  orders  dated  April  10, 
1991  (HCAR  No.  25294)  in  file  number 
70-7838  (“SIP  Order”)  and  December  11, 
1991  (HCAR  No.  25425)  in  file  number 
70-7095  (“LTIP  Order”),  the  Commission 
authorized  Consolidated  to  acquire 
Common  Stock  through  the  exchange 
and  tax  withholding  provisions  of  its 
Stock  Incentive  Plan  (“SIF’)  as  well  as 
the  tax  withholding  provisions  of  its 
Long  Term  Incentive  Plan  (“LTIP"), 
respectively.  Consolidated's  SIP 
contains  exchange  and  withholding 
provisions  which  authorize  the 
Company  to  acquire  shares  of  Common 
Stock  which  are  the  subject  of  a 
previously  granted  award  and  hold  it  as 
Treasury  Stock.  Pursuant  to  the  terms  of 
the  LTIP,  participants  with  restricted 
stock  awards  can  elect  to  have  their 
shares  of  Common  Stock  withheld 
(“Withheld  Shares”)  upon  termination  of 
the  restrictions  on  such  awards  in  order 
to  satisfy  mandatory  tax  withholding 
obligations,  and  Consolidated  was 
authorized  to  acquire  such  Withheld 
Shares  and  hold  them  as  Treasury 
Stock.  Neither  the  SIP  Order  nor  the 


LTIP  Order  gave  Consolidated  the  , 
authority  to  reissue  the  Common  Stock 
acquired  through  each  plan  (and  held  as 
Treasury  Stock). 

Consolidated  now  proposes  to 
consolidate  its  reports  of  all  its  Treasury 
Stock  transactions — acquisitions  and 
reissuances — under  this  file  number  70- 
7948  on  the  quarterly  certificates  of 
notification.  Separate  reports  under  file 
numbers  70-7095,  70-7286  and  70-7838 
would  no  longer  be  made.  Acquisitions 
would  be  identified  by  source  (i.e.,  open 
market  purchases  or  acquisitions 
through  the  LTIP  and/or  SIP),  but 
reissuances  would  be  reported  in  the 
aggregate.  Consolidated  is  proposing  to 
simplify  the  administrative  process  of 
maintaining  the  corporate  records  on 
Treasury  Stock  acquisitions  and 
reissuances.  By  simplifying  the  reporting 
and  administrative  process  of  Treasury 
Stock  transactions.  Consolidated  will  be 
able  to  decrease  the  manhours  devoted 
to  the  administration  of  maintaining  the 
Treasury  Stock  records. 

Consolidated  also  proposes  to  reissue 
from  time  to  time,  throu^  December  31, 
1995,  shares  of  its  Common  Stock 
acquired  pursuant  to  either  the 
provisions  of  Consolidated's  LTIP  or 
SIP.  Similar  to  the  reissuance  of  the 
open  market  purchases  held  as  Treasury 
Stock,  Consolidated  proposes  to  reissue 
from  time  to  time  the  reacquired  shares 
from  the  LTIP  and  the  SEP  for  general 
corporate  purposes  and/or  in 
connection  with  employee  benefit  plans. 

Consolidated  also  requests 
authorization  through  December  31, 

1995:  To  acquire  through  open  market 
purchases  a  total  of  4  million  additional 
shares  of  its  Common  Stock;  to  hold  all 
these  shares  as  Treasury  Stock;  and  to 
reissue  such  Treasury  Stock  in 
connection  with  various  employee 
benefit  plans  and  for  corporate 
purposes.  Upon  Commission  approval  of 
this  filing,  no  further  acquisitions  or 
issuances  of  Common  Stock  would  be 
made  under  File  No.  70-7286. 

Central  Power  and  light  Company  (70- 
7945) 

Notice  of  Proposal  to  Amend  Articles  of 
Incorporation  to  Modify  Certain  Terms 
of  Preferred  Stock;  OMer  Authorizing 
Proxy  Solicitation 

Central  Power  and  Light  Company 
(“CPL”),  539  N.  Carancahua  Street, 
Corpus  Christi,  Texas  78401-2431,  a 
wholly  owned  public-utility  subsidiary 
company  of  Central  and  South  West 
Corporation,  a  registered  holding 
company,  has  filed  a  declaration  under 
sections  6(a),  7  and  12(e)  of  the  Act  and 
rules  62  and  65  thereunder. 


CPL  proposes  to  modify  certain  terms 
of  its  money  market  cumulative 
preferred  stock  (“MMP”),  and  its  auction 
preferred  stock  (“APS"),  series  A  and 
series  B,  (collectively,  "Preferred  Stock”) 
relating  to  the  maximum  rates  which 
may  result  from  an  auction  ("Maximum 
Rates”).  Dividend  rates  on  the  shares  of 
Preferred  Stock  are  set  by  CPL  every  49 
days  at  the  rate  resulting  from  a  “dutch” 
auction  conducted  by  an  auction  agent 
for  the  particular  series  of  Preferred 
Stock.  Under  the  terms  of  the  Preferred 
Stock,  the  Maximum  Rate  on  any 
auction  date  is  the  product  of  (i)  the  60 
days  AA  composite  commercial  paper 
rate  (“CP  Rate”)  multiplied  by  (ii)  a 
percentage  based  on  the  prevailing 
rating  of  the  particular  series  of 
Preferred  Stock  in  effect  at  the  close  of 
business  on  the  business  day 
immediately  preceding  such  auction 
date  (the  "AA  Rate  Multiple”).  The 
Maximum  Rates  are  therefore, 
expressed  as  a  percentage  of  the  CP 
Rate  according  to  the  following  table. 


Prevailing  rating 

Percent¬ 
age  of 
CP  rate 
(AA  rate 
multiple) 

110 

A/*  . 

120 

130 

150 

The  rating  assigned  by  Standard  and 
Poor's  Corporation  (“S&P")  and  Moody's 
Investors  ^rvice,  Inc.  (“Moody's”),  to 
the  Preferred  Stock  is  the  prevailing 
rating.  In  the  case  of  a  split  rating,  the 
prevailing  rating  for  the  MMP  is  the 
higher  of  the  two  ratings  and  the 
prevailing  rating  for  the  APS  is  the 
lower  of  the  two  ratings. 

CPL  proposes  to  amend  its  Restated 
Articles  of  Incorporation  (the  “Articles") 
to  increase  the  AA  Rate  Multiples  used 
to  determine  the  Maximum  Rates  for  its 
Preferred  Stock  as  follows: 


Prevailing  rating 

Percent¬ 
age  of 
CP  rate 
(AA  rate 
multiple) 

150 

A-/a3. . . 

200 

225 

275 

CPL  also  proposes  to  amend  its 
Articles  so  that  in  the  case  of  a  split 
rating,  the  prevailing  rating  for  both  the 
MMP  and  the  APS  will  be  the  lower  of 
the  two  ratings  by  S&P  and  Moody's. 
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Finally,  CPL  proposes  to  amend  its 
Articles  with  respect  to  the  Preferred 
Stock  to  permit  its  board  of  directors  to 
increase  the  AA  Rate  Multiples  in  the 
future,  and  thus  increases  the  Maximum 
Rates,  without  the  approval  of  holders 
of  the  Preferred  Stock  should  the  board 
of  directors  deem  it  necessary.  The 
Articles  will  provide  that  at  the  option 
of  the  board  of  directors,  the  AA  Rate 
Multiples,  and  the  resulting  Maximum 
Rates  may  be  increased  as  follows: 


Prevailing  rating 

Percentage  of 
CP  rate  (AA 
rate  multiple) 

Up  to  175 

Up  to  225 

Up  to  250 

Up  to  300 

A-/a3 . 

BBB-/baa3 . 

The  board  of  directors  may  also 
designate  higher  AA  Rate  Multiples  than 
those  referred  to  above  upon  receipt  of 
an  opinion  of  counsel  to  CPL  that  the 
use  of  higher  AA  Rate  Multiples  will  not 
adversely  affect  the  federal  income  tax 
treatment  of  the  Preferred  Stock. 

Under  Texas  law  and  CPL's  Articles, 
the  proposed  amendments  will  require 
approval  of  two-thirds  of  the  holders  of 
the  MMP,  APS  series  A  and  APS  series 
B  as  the  amendments  relate  to  that 
series.  CPL  proposes  to  call  special 
meetings  of  the  holders  of  shares  of  the 
Preferred  Stock  and  requests  authority 
to  solicit  proxies  from  the  Preferred 
Stockholders  for  approval  of  the 
proposed  amendments.  CPL  has  filed  its 
proxy  solicitation  material  and  requests 
that  its  declaration  with  respect  to  the 
solicitation  of  proxies  for  voting  by  the 
Preferred  Stockholders  to  approve  the 
proposed  amendments  be  permitted  to 
become  effective  as  provided  in  rule 
62(d). 

It  appearing  to  the  Commission  that 
CPL’s  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
forthwith,  pursuant  to  rule  62: 

It  is  ordered.  That  the  declaration 
regarding  the  proposed  solicitation  of 
proxies,  be,  and  it  hereby  is,  permitted 
to  become  effective  forthwith,  under  rule 
62  and  subject  to  the  terms  and 
conditions  prescribed  in  rule  24  under 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-6899  Filed  4-16-92;  8:45  am) 
BIUJNG  CODE  SOIO-OI-M 


DEPARTMENT  OF  STATE 

[Public  Notice  1610] 

Advisory  Committee  to  the  United 
States  Section  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas;  Partially  Closed 
Meeting 

The  Advisory  Committee  to  the 
United  States  Section  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
will  meet  on  April  28, 1992,  at  the 
National  Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service  (NMFS),  Second  Floor 
Conference  Room,  Silver  Spring  Metro 
Center  Building  #2, 1335  East-West 
Highway,  Silver  Spring,  Maryland,  The 
morning  session  will  be  open  to  the 
interested  public  and  will  begin  at  9  a.m. 
The  Committee  will  review  the 
decisions  reached  at  the  1991  ICCAT 
meeting,  highlight  on-going  scientific 
preparations,  and  identify  outstanding 
issues  requiring  preparation  for  the  1992 
interim  and  annual  ICCAT  meetings. 

The  Advisory  Committee  will  meet  in 
closed  session  during  the  afternoon  of 
April  28.  The  session  will  not  be  open  to 
the  public  inasmuch  as  the  discussion 
will  involve  classified  matters  pertaining 
to  the  United  States  negotiating  position 
to  be  taken  at  the  upcoming  ICCAT 
annual  meeting  in  Madrid,  Spain, 
November  9-13, 1992.  The  members  of 
the  Advisory  Committee  will  examine 
various  options  for  the  U.S.  negotiating 
position  at  the  November  meeting,  and 
these  considerations  must  necessarily 
involve  a  review  of  classified  materials. 
Accordingly,  the  determination  has  been 
made  to  close  this  portion  of  the  meeting 
pursuant  to  section  19(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 

1,  section  10(d)  and  5  U.S.C.  552(c)(1) 
and  (c)(9). 

The  publication  of  this  notice  has 
been  unavoidably  delayed  due  to  the 
fact  that  meeting  space  initially  secured 
for  the  Advisory  Committee  meeting 
became  unavailable,  and  arrangements 
for  a  different  meeting  site  needed  to  be 
secured. 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Mr. 
Brian  S.  Hallman,  Deputy  Director, 

Office  of  Fisheries  Affairs  (OES/OFA), 
room  5806,  U.S.  Department  of  State, 
Washington,  DC  20520-7818.  Mr. 
Hallman  can  be  reached  by  telephone 
on  (202)  647-2335  or  by  FAX  on  (202 
647-1106. 


Dated;  April  15, 1992. 

David  A.  Colson, 

Deputy  Assistant  Secretary,  Cleans  and 
Fisheries  Affairs. 

(FR  Doc.  92-9079  Filed  4-16-92;  8:45  am) 
BILLING  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.,  Special  Committee  159, 
Minimum  Operational  Performance 
Standards  for  Airborne  Navigation 
Equipment  Using  Global  Positioning 
System  (GPS);  Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463,  5  U.S.C.,  Appendix  1),  notice  is 
hereby  given  for  the  twenty-first  meeting 
of  Special  Committee  159  to  be  held 
May  7, 1992,  in  the  RTCA  conference 
room.  1140  Connecticut  Avenue,  NW., 
suite  1020,  Washington,  DC  20036, 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman’s  introductory 
remarks;  (2)  Approval  of  minutes  of  the 
twentieth  meeting  held  on  January  8-10, 
1992,  RTCA  paper  no.  XXX-92/SC159- 
XXX;  (3)  Review  working  group  progress 
and  identify  issues  for  resolution;  (a) 
GPS/GLONASS;  (b)  GPS/GIC;  (c)  GPS/ 
Other  Navigation  Systems;  (d)  G^/ 
Precision  Approach  and  Runway 
Incursion  Detection;  (e)  Fault  Detection 
and  Isolation;  (4)  Consideration  of 
change  1  to  RTCA/DO-208,  RTCA  paper 
no.  283-92/SC159-349  (enclosed);  (5) 
Review  of  EUROCAE  activities;  (6) 
Assignment  of  tasks;  (7)  Other  business; 
(8)  Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  April  7, 1992. 
Joyce  J.  Gillen, 

Designated  Officer. 

(FR  Doc.  92-8918  Field  4-16-92;  8:45  am) 
BILUNQ  CODE  4910-13-M 
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RTCA,  Inc.;  Meeting  of  Joint  RTCA 
Special  Committee  135  and  EUROCAE 
Worldng  Group  14  on  Environmental 
Conditiona  and  Test  Procedures  for 
Airborne  Equipment 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
93-463,  S  U.S£.,  appendix  I),  notice  is 
hereby  given  for  the  eighteenth  meeting 
of  ^}ecial  Coounittee  135  to  be  held 
May  5-7, 1992,  in  the  EUROCAE  Offices. 
17  Rue  Hamelin,  75783  Paris  Cedex  16, 
France,  commeiuang  at  9*30  a.m. 

Hie  agenda  for  this  meeting  is  as 
follows:  (1)  Joint  Chairman’s  opening 
remarks-^effiie  purpose  and  desired 
outcomes;  (2)  Inti^uction  of  attendees; 
(3)  Approvd  of  SC-135's  seventeenth 
meeting's  minutes.  RTCA  p^^er  no.  280- 
91/SC135-337;  (4)  Review  milestones  for 
completing  the  next  revision  of  DO-160/ 
ED-14;  (5)  Identify  outstanding  issues 
and  proposed  charts  to  the  various 
sections  (except  sections  20.0,  22.0,  and 
23X)1;  (6)  Review  status  of  section  20.0; 
report  on  woridng  group  activity  relative 
to  RF  susceptibility  problems;  (7) 

Review  the  latest  draft  of  section  2Z0 
(RTCA  paper  no.  101-fl2/SCl35-341) 
relative  to  SC-135  comments  received 
following  final  circulation;  (8)  Identify 
outstanding  issues  and  proposed 
changes  to  section  23J);  (9)  Other 
business;  (10)  Establish  date  and  place 
of  next  SC-135  meeting  and  future  joint 
meetings  of  SC-135  and  WG-14. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  ffie  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue 
NW.,  Suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  presmit  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC.  on  April  7, 1992. 
Joyce  |.  Gtflen, 

Designated  Officer, 

[FR  Doc.  92-8917  Filed  4-16-02;  8:45  am] 
BIUJNQ  CODE  «eie-is-« 


Intent  To  Rule  on  Application  To 
Inipoee  and  Uee  the  Revenue  From  a 
Passenger  FadHty  Charge  (PFC)  at 
Erie  International  Airport,  Erie,  PA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  the 


revenue  horn  a  PFC  at  Erie  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990)  (Pub. 

L 101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  18, 1992. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
addr^:  Harrisburg  Airports  District 
Office,  3911  Hartxdale  Dr.,  suite  1,  Camp 
Hill.  PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Rosemary  N. 
Palmer.  AAJL,  Airport  Director  of  the 
Erie  Municipal  Airport  Authority  at  the 
following  address;  4411  West  12th 
Street,  Erie.  PA  16505. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  die  Erie 
Municipal  Airport  Authority  under 
§15833  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
L.W.  Walsh,  Manager  Harrisburg 
Airport  District  Office,  3911  Har^ale 
Dr.  suite  1,  Camp  Hill  PA  17011, 717- 
782-4548.  The  appUcation  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPtEMENTARV  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  aj^lication  to  impose 
and  use  the  revenue  from  a  PFC  at  Erie 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990}  (Pub.  L 101-508}  and  p^ 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  April  1. 1992,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Erie  Municipal  Airport  Authority 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158.  The 
FAA  will  aj^Nove  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  July  10, 1992.  The  following  is  a 
bri^  overview  of  the  application: 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  elective  date:  July  1, 
1992. 

Proposed  charge  expiration  date:  March 
1, 1999. 

Total  estimated  PFC  revenue:  $2,905,170. 
Brief  description  of  proposed  project(s): 
— Avigation  Easement  (AIP-08^ 
matdiing  funds) 

— Runway  20  rehabilitation  (AIP 13-90 
matching  funds) 

— Ramp  expansion;  Security 


Improvements;  R/W  10-28 
conversion  into  taxiway;  Design 
Runway  6-24  rehabilitation  (AIP- 
14-91  matching  funds) 

— Land  acquisition  for  ATC  line  of 
site  (AIP  15-91  matching  funds) 

— Construct  Runway  6-24  (AIP 
matching  funds) 

— ^Material/Equipment  storage 
building 

— Purchase  safety  equipment 
— ^Terminal  restroom  &  energy 
remodeling 
— ^Telephone  System 
— Noise  mitigation 
— Environmental  and  Planning  for 
Runway  6-24  extension 
— Terminal  Handicapped  access 
— ^Rehabilitate  cargo  apron 
— Security  equipment 
— ^Replace  terminal  building  HVAC 
— Apron  lighting 
— ^Taxiway  C  rehabilitation 
— Commuter  walkway. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  TOR  FURTHER 
INFORMATION  CONTACT”  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building,  JFK 
International  Airport,  Jamaica,  NY 
11430. 

AEA-600 

In  addition,  any  person  may,  upon 
request  inspect  the  application,  notice 
and  other  documents  gennane  to  the 
application  in  person  at  the  Erie 
Municipal  Airport  Authority. 

Issued  in  Jamaica,  New  York  on  April  8. 
1992. 

Louis  P.  DeRose, 

Manager,  Airports  Division,  Eastern  Region. 
[FR  Doc.  92-8913  Filed  4-16-92;  8:45  am] 
BILLING  CODE  4S10-t3-H 


Federal  Transit  Administration 

Charter  Services  Demonsfration 
Program;  Establishment  of  an 
Advisory  Committee;  Meeting 

agency:  Federal  Transit  Administration. 
DOT. 

action:  Notice  of  establishment  of  a 
Federal  Advisory  Committee;  notice  of 
meeting. 

SUMMARY:  This  notice  announces  the 
establishment  of  an  advisory  committee 
to  assist  the  Federal  Transit 
Administration  (FTA)  in  developing 
regulations  to  establish  a  charter 
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services  demonstration  program 
mandated  by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  This  statutorily  mandated 
advisory  committee,  equally 
representative  of  public  transit 
operators  and  privately  owned  charter 
companies,  will  provide  a  forum  for 
discussion  of  key  issues  relating  to  the 
effectiveness  and/or  need  for  the 
modification  of  the  current  charter 
service  regulation. 

Today’s  notice  includes  the  advisory 
committee  charter,  including  a  list  of 
organizations  the  Department  has 
invited  to  participate.  This  notice  also 
announces  a  meeting  of  the  advisory 
committee,  which  is  open  to  the  public. 
dates:  Meeting  Date:  The  first  meeting 
of  the  advisory  committee  will  take 
place  on  May  4, 1992  from  8:30  a.m.  to  5 
p.m. 

addresses:  The  advisory  committee 
meeting  will  be  held  in  room  2230  at  the 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC, 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rita  Daguillard,  Office  of  the  Chief 
Counsel,  Federal  Transit  Administration 
(TCC-32).  at  202/366-1936. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  18, 1991,  the  President 
signed  into  law  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (Pub.  L.  102-240)  providing 
authorizations  for  mass  transportation, 
highways,  and  highway  safety  for  the 
next  six  years.  The  purpose  of  this  Act 
is  to  “develop  a  National  Intermodal 
Transportation  System  that  is 
economically  efficient,  environmentally 
sound,  provides  the  foundation  for  the 
Nation  to  compete  in  the  global 
economy  and  will  move  people  and 
goods  in  an  energy  efficient  manner”. 

Title  III  of  the  Act  relates  to  the  mass 
transit  program.  Specifically,  section 
3040  of  title  III  requires  the  FTA  to  issue 
regulations  implementing  a  charter 
services  demonstration  program  in  not 
more  than  4  states,  which  would  allow 
transit  operators  to  provide  charter 
service  to  meet  the  needs  of 
government,  civic,  charitable,  and  other 
community  activities  which  would  not 
otherwise  be  met  in  a  cost-effective  and 
efficient  manner.  Section  3040  also 
provides  that  in  developing  such 
regulations,  the  FTA  shall  consult  a 
board  that  is  equally  represented  by 
public  transit  operators  and  privately 
owned  charter  services. 


Major  Issues 

The  demonstration  program  has  been 
mandated  in  response  to  concerns 
expressed  by  local  transit  operators 
about  the  existing  charter  service 
regulation.  It  is  intended  that  these  new 
demonstration  regulations  will  grant 
public  transit  operators  additional 
flexibility  that  is  not  afforded  under  the 
existing  charter  regulations,  without 
creating  undue  competition  for  privately 
owned  charter  operators.  The  results  of 
the  demonstration  program  will  help  to 
determine  the  most  effective  method  for 
providing  charter  services  to  local 
communities,  and  whether  the  current 
regulations  need  to  be  modified. 

To  implement  this  statutory  mandate, 
the  FTA  has  established  a  Federal 
Advisory  Committee,  effective  March 
16, 1992.  Appended  to  this  preamble  is 
the  Charter  for  the  Charter  Services 
Demonstration  Program  Federal 
Advisory  Committee  and  a  list  of 
member  organizations. 

Meeting  Procedures 

The  meeting  of  the  Charter  Services 
Demonstration  Program  Advisory 
Committee  will  be  on  May  4, 1992,  at 
8:30  a.m.  to  5  p.m.  The  goal  of  the 
committee  is  to  provide  advice  and 
recommendations  on  means  to 
implement  regulations  for  the  charter 
services  demonstration  program.  More 
specifically,  the  committee  will  advise 
the  FTA  on  guidelines  for  selecting  sites 
for  the  demonstration  program, 
determining  the  length  of  the 
demonstration  program,  as  well  as 
procedures  to  be  followed  by  localities 
participating  in  the  program. 

Interpreters  and  assistive  listening 
devices  are  available  for  persons  with 
hearing  impairments  and  written 
materials  and  hearing  transcripts  are 
available  in  accessible  formats,  upon 
request.  All  meetings  of  the  Charter 
Services  Demonstration  F*rogram 
Advisory  Committee  are  open  to  the 
public. 

Appendix — Charter  Services 
Demonstration  Program  Federal 
Advisory  Committee  Charter 

Department  of  Transportation,  Federal 
Transit  Administration,  Charter,  Charter 
Demonstration  Program,  Advisory 
Committee 

I.  Purpose.  This  charter  establishes  a 
Federal  Advisory  Committee  for  the 
Secretary  of  Transportation  (DOT)  and 
the  Administrator  of  the  Federal  Transit 
Administration  (FTA)  to  provide  advice 
on  the  establishment  of  a  charter 
services  demonstration  program.  The 
guidelines  for  the  Committee’s 
operations  are  set  in  accordance  with 


the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  I,  and  DOT  regulations  on 
Federal  Advisory  Committees,  49  CFR 
part  95. 

II.  Sponsor  and  Office  Providing 
Support  Services.  The  FTA  will  be  the 
sponsor.  Support  services  will  be 
provided  by  the  FTA  Office  of  the  Chief 
Counsel  and  the  Office  of  Technical 
Assistance  and  Safety. 

III.  Scope  and  Objectives. 

(a)  The  goal  of  the  FTA  Charter 
Demonstration  Program  Advisory 
Committee  is  to  provide  advice  and 
recommendations  on  means  to 
implement  regulations,  in  not  more  than 
4  states,  to  permit  transit  operators  to 
provide  charter  services  for  the  purpose 
of  meeting  the  transit  needs  of 
government,  civic,  charitable,  and  other 
community  activities  which  would  not 
otherwise  be  served  in  a  cost-effective 
and  efficient  manner. 

(b)  The  Committee  will  advise  the 
Secretary  of  DOT  and  the  FTA 
Administrator  on  the  development  of  a 
charter  demonstration  program  which 
will  grant  public  transit  operators  with 
additional  flexibility  that  is  not  afforded 
under  the  existing  charter  services 
regulations,  but  will,  to  the  maximum 
extent  feasible  not  create  undue 
competition  for  privately  owned  charter 
services. 

(c)  To  this  end,  the  Committee  will 
advise  on  guidelines  for  selecting  sites 
for  the  demonstration  program, 
determining  the  length  of  the 
demonstration  program,  as  well  as 
procedures  to  be  followed  by  localities 
participating  in  the  program.  These  will 
include  procedures  for  determining  the 
types  of  organizations  which  will  be 
allowed  to  contract  directly  with  FTA 
recipients  for  charter  service,  for 
identifying  unmet  transit  needs,  and  for 
monitoring  and  collecting  data  on  the 
demonstration  program. 

(d)  It  is  intended  that  the  results  of 
this  demonstration  program  will  provide 
the  FTA  and  DOT  with  information  to 
determine:  (1)  The  most  effective 
methods  for  providing  charter  services 
to  local  communities;  and  (2)  whether 
the  current  regulations  are  in  need  of 
modification. 

(e)  The  Committee  shall  act  solely  in 
an  advisory  capacity  to  the  FTA  and 
DOT,  and  shall  neither  exercise  any 
program  management  responsibility  nor 
make  decisions  directly  affecting  the 
matters  on  which  it  provides  advice. 

IV.  Duties. 

Consistent  with  the  scope  and 
objectives  described  in  Section  III  of  this 
Charter,  the  Committee  is  authorized  to: 
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(a)  Assist  the  FTA  and  DOT  in 
implementing  regulations  establishing  a 
charter  services  demonstration  program; 

(b)  Assist  the  FTA  and  DOT  in 
formulating  guidelines  for  determining 
the  most  effective  means  of  conducting 
and  monitoring  the  demonstration 
program; 

(c)  Advise  the  FTA  and  DOT  on 
means  for  ensuring  a  balance  between 
the  needs  of  public  transit  operators  for 
greater  flexibility  in  providing  charter 
services,  and  the  interests  of  private 
charter  providers. 

(d)  Provide  a  forum  for  discussion  of 
key  issues  relating  to  the  effectiveness 
and/or  need  for  modification  of  the 
current  cdiarter  services  regulation. 

V.  Membership. 

(a)  The  Committee  will  consist  of 
twenty  to  twenty-five  organizations  and 
individuals  designated  by  the 
Administrator  of  the  FTA  after 
consultation  with  the  Secretary.  (See  list 
at  end  of  this  Preamble.] 

(b)  Consistent  vidth  Section  3040  of  the 
Federal  Transit  Act  of  1991,  public 
transit  providers  and  privately  owned 
charter  services  will  be  equally 
represented  on  the  Committee. 

VI.  Chairperson.  The  Chairperson  will 
be  appoint^  by  the  FTA  Administrator. 

VII.  Meetings. 

(a)  The  Committee,  and  any 
subcommittee(s),  will  meet  and 
terminate  at  the  call  of  the  FTA 
Administrator.  The  FTA  will  prepare  the 
meeting  agenda. 

(b)  ^ch  committee  and  subcommittee 
meeting  will  be  open  to  the  public. 

(c)  Detailed  minutes  of  each  meeting 
will  be  kept  and  their  accuracy  certified 
to  by  the  Committee  Chairperson.  The 
minutes  will  include  the  time  and  place 
of  the  meeting,  a  record  of  the  persons 
present,  a  complete  summary  of  matters 
discussed  and  conclusions  reached,  if 
any.  by  the  Committee  or  any 
subcommittee. 

VIII.  Compensation  for  Non- 
Govemment  Members.  Non-Federal 
government  members  serve  without 
compensatimi.  but  may  be  reimbursed 
for  expenses. 

IX.  Estimated  Annual  Cost  to  the 
Government  Some  cost  to  the 
government  is  anticipated.  However, 
subject  to  the  authorization  and 
availability  of  funding,  should  costs  be 
incurred,  in  no  event  will  those  cost 
exceed  $15,000  and  one  quarter  person 
years  of  government  staff  time,  which  is 
the  ceiling  for  this  Committee.  No 
Federal  staff  positions  are  being 
allocated  to  the  Committee  on  a  full¬ 
time  basis. 

X.  Public  Interest  The  formation  and 
use  of  the  Committee  is  determined  to 
be  in  the  public  interest  in  connection 


with  the  performance  of  duties  imposed 
on  DOT  by  law. 

XI.  Effective  Date.  This  charter  is 
effective  on  Mardi  16, 1992. 

Charter  Services  Demonstration 
Program  Advisory  Committee 

Membership  list 

Public  Transit  Operators  and  their 
Representatives 

1.  Capital  Area  Transportation 

Authority,  Lansing,  Michigan 

2.  Metropolitan  Transit  Authority  of 

Harris  County,  Houston,  Texas 

3.  Monterey-Salinas  Transit  Authority, 

Monterey,  California 

4.  Central  Oklahoma  Transit  Authority, 

Oklahoma  Qty,  Oklahoma 

5.  Toledo  Area  Transit  Authority. 

Toledo,  Ohio 

6.  Mass  Transit  Administration, 

Baltimore,  Maryland 

7.  Metropolitan  Atlanta  Regional  Transit 

Authority,  Atlanta.  Georgia 

8.  Pinellas-Suncoast  Transit  Authority, 

Clearwater.  Florida 

9.  Greenville  Transit  Authority. 

Greenville,  South  Carolina 

10.  American  Public  Transit  Association. 

Washington,  DC. 

11.  Michigan  Department  of 

Transportation,  Lansing,  Michigan 

12.  Sacramento  Area  Council  of 

Governments.  Sacramento. 
California 

Privately  Owned  Charter  Services  and 
their  Representatives 

1.  Indian  Trails  Bus  Company.  Oswosso, 

Michigan 

2.  American  Bus  Association, 

Washington,  DC 

3.  Lake  Front  Lines,  Brookpark,  Ohio 

4.  American  Coach  Lines,  Tuxedo, 

Maryland 

5.  Academy  Bus  Tours.  Newark,  New 

Jersey 

6.  Kerrville  Bus  Lines,  San  Antonio. 

Texas 

7.  Antelope  Valley  Bus.  Lancaster. 

California 

8.  Hotard  Destinations  Services,  New 

Orleans,  Louisiana 

9.  Airport  Ground  Transportation  Assn., 

Knoxville,  Tennessee 

10.  Arrow  Stage  Lines,  Phoenix.  Arizona 

11.  California  Bus  Association,  San 

Francisco,  California 

12.  Northfield  Lines.  Inc.,  Northfield, 

Minnesota 

Issued  on:  April  14, 1992. 

Brian  W.  Clymer, 

Administrator. 

(FR  Doc.  92-8970  Filed  4-16-92;  8:45  am] 
BIU.ING  CODE  «»10-S7-« 


National  Highway  Traffic  Safety 
Administration 

lOocket  No.  92-16;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1989  Mitsubishi 
Galant  Super  Salon  Passenger  Cars 
Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Request  for  comments  on 
petition  for  determination  that 
nonconforming  1989  Mitsubishi  Galant 
Super  Salon  passenger  cars  are  eligible 
for  importation. 

SUMMIARY:  This  notice  requests 
comments  on  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a 
determination  that  a  1989  Mitsubishi 
Galant  Super  Salon  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  18, 1992. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
(Docket  hours  are  from  9:30  a.m.  to  4 
p.m.l 

FOR  FURTHER  INFORMATION  CONTACT. 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  108(c)(3)(A)(i}  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
139(c)(3)(A)(i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  (anuary  31, 1990.  unless  NHTSA 
has  determined  that 

(I)  the  motor  vehicle  is  *  *  *  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  section  114 
(of  the  Act],  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
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compared,  and  is  capable  of  being  readily 
modiHed  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  *  •  *  • 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHT5A  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports,  Inc.  of  Lansdale. 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  has  petitioned  NHTSA  to 
determine  whether  1989  Mitsubishi 
Galant  Super  Salon  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
1989  Mitsubishi  Galant  that  Mitsubishi 
Motors  Corporation  offered  for  sale  in 
the  United  States  and  certified  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  states  that  it  has 
carefully  compared  the  Galant  Super 
Salon  with  the  Galant,  and  found  that 
they  are  substantially  similar  with 
respect  to  most  applicable  Federal 
motor  vehicle  safety  standards. 
According  to  the  petitioner,  the  two 
vehicles  are  structurally  the  same  and 
differ  mainly  with  respect  to  engine  size. 
The  petitioner  observed  that 
manufacturers  generally  design  only  a 
few  basic  body  shells,  which  they  then 
equip  with  a  multitude  of  engine  size 
and  cosmetic  or  comfort  options.  The 
petitioner  expressed  the  opinion  that 
every  model  does  not  find  its  way  into 
every  market  however,  owing  to 
salability  considerations  or  yearly 
changes  in  restrictions  such  as  emission 
control  requirements.  The  petitioner 
asserts  that  the  1989  Galant  Super 
Salon,  as  originally  manufactured, 
conforms  to  many  of  the  Federal  motor 
vehicle  safety  standards  in  the  same 
manner  as  its  U.S.  counterpart,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  1989  Galant  Super  Salon  is  identical 
to  its  U.S.-companion  model  with 
respect  to  compliance  with  Standards 
Nos.  102  Transmission  Shift  Lever 
Sequence  *  *  *,  103  Defrosting  and 
Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 


Hoses,  107  Reflecting  Surfaces,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluids,  124 
Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System.  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  Components,  207  Seating 
Systems,  209  Seat  Belt  Assemblies.  210 
Selt  Belt  Assembly  Anchorages.  211 
Wheel  Nuts.  Wheel  Discs  and  Hubcaps. 
212  Windshield  Retention,  214  Side  Door 
Strength.  216  Roof  Crush  Resistance, 
and  219  Windshield  Zone  Intrusion. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1989  Galant  Super 
Salon  comply  with  the  Bumper  Standard 
found  in  49  CFR  part  581. 

The  petitioner  also  contends  that  the 
1989  Galant  Super  Salon  is  capable  of 
being  readily  modified  to  meet  the 
following  standards,  in  the  manner 
indicated: 

Standard  No.  101  Controls  and 
displays:  (a)  Substitution  of  a  lens 
marked  “Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Sandard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Min-ors: 
Replacement  of  the  passenger’s  outside 
rearview  mirror,  which  is  convex  but 
does  not  bear  the  required  warning 
statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
in  the  retractor  for  that  belt;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer. 


Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  canister. 

Standard  No.  302  Flammability  of 
Interior  Materials:  Treatiaeni  of  interior 
materials  with  a  fire  retardant  spray 
that  meets  or  surpasses  all  vertical  and 
horizontal  flame  spread  requirements. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109, 400  Seventh  Street.  SW., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  the  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  May  18. 1992. 

Authority:  15  U.S.C.  1397(c)(3)  (A)(i)(II]  and 
(C](iii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on;  April  13. 1992. 

William  A  Boehiy, 

Associate  Administrator  for  Enforcement. 

(FR  Doc.  92-8875  Filed  4-16-92;  8:45  am] 
BILUNG  CODE  4910-59-M 


[Docket  No.  92-17;  Notice  1  ] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1985  Daimier 
Limousines  Are  Etigibie  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
action:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1985 
Daimler  Limousines  are  eligible  for 
importation. 

SUMMARY:  This  notice  requests 
comments  on  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a 
determination  that  a  1985  Daimler 
Limousine  car  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
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was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  May  18. 1992. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
[Docket  hours  are  from  9:30  a.m.  to  4 
p.m.J 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that 

(I)  the  motor  vehicle  is  *  *  *  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  section  114 
[of  the  Act],  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  *  *  *  * 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
(“WETL")  (Registered  Importer  No.  R- 
90-005)  has  petitioned  NHTSA  to 
determine  whether  1985  Daimler 
Limousines  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 


standards  are  eligible  for  importation 
into  the  United  States.  The  vehicle 
which  WETL  believes  is  substantially 
similar  is  a  1985  Daimler  Limousine  that 
was  certified  by  its  manufacturer.  Jaguar 
Cars  Inc.,  as  complying  with  all 
applicable  Federal  motor  vehicle  safety 
standards.  The  petitioner  furnished  a 
letter  from  Jaguar  Cars  Inc.  stating  that 
it  "certified  the  4.2  litre  Daimler 
limousine  for  (the)  1985  model  year"  and 
further  stating  that  "two  were  brought  in 
as  complying,  certified  cars." 

The  petitioner  stated  that  it  performed 
a  careful  evaluation  of  the  non  U.S. 
certified  1985  Daimler  Limousine,  and 
determined  that  it  is  substantially 
similar  to  its  U.S.  counterpart.  Based  on 
this  evaluation,  the  petitioner  contends 
that  the  non-U.S.  certified  1985  Daimler 
Limousine,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  counterpart,  or  is  capable  of 
being  readily  modified  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  two  models  are  identical  with 
respect  to  compliance  with  Standards 
Nos.  102  Transmission  Shift  Lever 
Sequence.  *  *  *,  104  Windshield  Wiping 
and  Washing  Systems,  105  Hydraulic 
Brake  Systems,  106  Brake  Hoses.  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems.  116 
Brake  Fluid,  118  Power  Window 
Systems,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints,  203 
Impact  Protection  for  the  Driver  From 
the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 

206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts. 
Wheel  Discs  and  Hubcaps.  212 
Windshield  Retention.  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp:  (b)  addition  of  certain  other 
symbols  visible  and  accessible  to  the 
driver  when  restrained  by  a  lap  and 
shoulder  belt. 

Standard  No.  103  Defrosting  and 
Defogging  Systems:  Replacement  of  the 
defrosting  system  with  one  utilized  in 
U.S.  certified  vehicles. 


Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp  and 
taillamp  lenses;  (b)  installation  of 
si  demarkers  and  reflectors. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 

(a)  Replacement  of  the  driver’s  outside 
rearview  mirror;  (b)  replacement  of  the 
passenger’s  outside  rearview  mirror 
with  one  bearing  the  required  warning 
statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  belt 
webbing-actuated  microswitch  in  the 
driver’s  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  installation  of  U.S.  model  lap 
belts  in  the  rear  seats. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve. 

Additionally,  the  petitioner  stated  that 
depending  on  the  country  for  which  the 
1985  Daimler  Limousine  was 
manufactured,  its  bumpers  may  have  to 
be  replaced  with  ones  capable  of 
withstanding  a  2.5  m.p.h.  impact  to 
comply  with  the  Bumper  Standard  found 
in  49  CFR  part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109,  400  Seventh  Street.  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 
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Comment  closing  date:  May  18, 1992. 
Authority:  15  U.S.C.  1397(c)(3){A)(i)(II)  and 
(C)(iii);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  13, 1992. 

William  A.  Boefaly, 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  92-8876  Filed  4-16-02;  8:45  am) 
WLUNQ  CODE  4910-9S-M 
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Sunshine  Act  Meetings 
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Friday,  April  17,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act”  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 

corporation: 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“CJovemment  in  the  Sunshine  Act”  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday,  April  21, 1992, 
the  Federal  Deposit  Insurance 
Corporation’s  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b{c)(2).  (c}{4).  (c)(6).  (c)(8). 

(c)(9)(A)(ii),  and  (c)(9)(B)  of  Title  5. 
United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Recommendation  regarding  the  liquidation 
of  a  depository  institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidation  agent  of  those 
assets: 

Case  No.  47,799 — Sunbelt  Savings,  FSB, 
Dallas,  Texas 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings,  termination- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties)  against  certain  insured 
depository  institutions  or  officers,  directors, 
employees,  agents  or  other  persons 
participating  in  the  conduct  of  the  affairs 
thereof: 

Names  of  persons  and  names  and  locations 
of  depository  institutions  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c](6],  (c)(8],  and 
(c)(9)(A)(ii)  of  the  “Government  in  the 
Sunshine  Act"  (5  U.S.C,  552b(c](6),  (c)(8],  and 
(c)(9)(A)(ii)). 

Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda 

Personnel  actions  regarding  appointments, 
promotions,  administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 


Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2]  and  (c)(6)  of 
the  “Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b  (c)(2)  and  (c)(6)). 

Matters  relating  to  the  possible  closing  of 
certain  insured  banks: 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8),  (c](9)(A)(ii), 
and  (c)(9](B]  of  the  “Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(8),  (c)(A)(ii), 
and  (c)(9)(C)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
N.W.,  Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  April  14, 1992. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

(FR  Doc.  92-9018  Filed  4-14-92;  4:18  pm) 
BILUNG  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  April  21, 1992,  to  consider  the 
following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  imless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  ofHcers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Notice 
soliciting  public  comment  on  the  rights  and 
capacities  in  which  deposit  accounts  are 
maintained  and  for  which  the  Corporation 
provides  deposit  insurance  coverage 
pursuant  to  Part  330  of  the  Corporation’s 


rules  and  regulations,  entitled  “Deposit 
Insurance  Coverage.” 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  337  of  the  Corporation's 
rules  and  regulations,  entitled  “Unsafe  and 
Unsound  Banking  Practices,"  which 
amendments  allow  an  insured  nonmember 
bank  to  make  extensions  of  credit  to  its 
executive  officers  for  any  purpose  other  than 
education  or  to  finance  a  residence  if  the 
aggregate  outstanding  balance  on  such  loans 
to  the  executive  officer  does  not  exceed  the 
higher  of  2.5  percent  of  the  bank's  capital  and 
unimpaired  surplus  of  or  $25,000;  provided 
that  in  no  event  may  such  extension  of  credit 
exceed  $100,000. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
N.W.,  Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated;  April  14, 1992. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  92-9019  Filed  4-14-92;  4:18  pm] 
BILUNG  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORA'nON 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday,  April  14, 1992, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Matters  relating  to  the  probable  failure  of  a 
certain  insured  bank. 

Recommendations  concerning 
administrative  enforcement  proceedings. 

Matters  relating  to  the  Corporation's 
liquidation  activities. 

Request  for  exemption  of  the  cross¬ 
guaranty  provisions  of  the  Federal  Deposit 
Insurance  Act. 

Matters  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director 'T.  'Timothy  Ryan,  Jr.  (Office  of 
Thrift  Supervision),  concurred  in  by  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
Chairman  William  Taylor,  and  Director 
Stephen  R.  Steinbrink  (Acting 
Comptroller  of  the  Currency],  that 
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Corporation  business  required  its 
consideration  of  t)ie  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B),  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B), 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  N.W.,  Washington,  D.C. 

Dated:  April  14, 1992. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

IFR  Doc.  92-9020  Filed  4-16-92;  4:18  pm| 
BILLING  CODC  S714-<I1-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
April  22, 1992. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N,W.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  revisions  to  Regulation  Y  (Bank 
Holding  Companies  and  Change  in  Bank 
Control)  regarding  permissible  nonbanking 
activities  for  bank  holding  companies 
(proposed  earlier  for  public  comment);  (a) 

Full  service  brokerage  and  financial  advisory 
activities  (Docket  No.  R-0706):  (b)  Investment 
adviser  activities  (Docket  No.  R-0698):  and  (c) 
High  residual  value  leasing  transactions 
(Docket  No.  R-0694). 

2.  Consideration  of  proposals  to  modify  the 
Board's  Section  20  securities  orders  regarding 
director,  officer  and  employee  interlocks, 
cross-marketing  activities,  and  the  purchase 
and  sale  of  U.S.  agency  securities.  (Proposed 
earlier  for  public  comment:  Docket  No.  R- 
0701) 

3.  Consideration  of  proposals  to  reduce 
unnecessary  regulatory  burden. 

4.  Proposed  amendments  to  Regulation  O 
(Loans  to  Executive  Officers,  Directors,  and 
Principal  Shareholders)  and  Regulation  Y 
(Bank  Holding  Companies  and  Change  in 
Bank  Control)  to  implement  the  Federal 
Deposit  Insurance  Corporation  Improvement 
Act  of  1991.  (Proposed  earlier  for  public 
comment;  Docket  No.  R-0747) 


5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 

Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  April  15. 1992. 

William  W.  WUes, 

Secretary  of  the  Board. 

[FR  Doc.  92-9144  Filed  4-15-92:  3:50  pm) 
BILUNO  CODE  621(M>1-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11  a.m., 
Wednesday,  April  22, 1992,  following  a 
recess  at  the  conclusion  of  the  open 
meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  acquisition  of  cash  material 
handling  systems  within  the  Federal  Reserve 
System. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated;  April  15, 1992. 

William  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  92-9145  Filed  4-15-92:  3:50  pm| 
BILUNG  CODE  621(M>1-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meeting 


TIME  AND  date:  4:00  p.m.,  Thursday, 

April  23, 1992. 

PLACE:  Shilo  Inn,  Yellowstone  Room,  780 
Lindsay  Blvd.,  Idaho  Falls,  ID  83402. 
STATUS:  Open. 

BOARD  BRIEFINGS:  j 

1.  Central  Liquidity  Facility  Report  on  CLF  i 

Lending  Rate.  j 

2.  Insurance  Fund  Report. 

3.  Legislative  Update. 

MATTERS  TO  BE  CONSIDERED:  ) 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Proposed  Interpretive  Ruling  and  Policy 
Statement:  No.  92-1,  Securities  Activities. 

3.  Proposed  Rule:  Section  700.1,  NCUA's 

Rules  and  Regulations,  Definitions — Risk 
Assets.  ! 

4.  Proposed  Rule:  Section  701.33,  NCUA’s 
Rules  and  Regulations,  Reimbursement, 
Insurance  and  Indemnification  of  Officials 
and  Employees. 

5.  International  Training. 

FOR  MORE  INFORMATION  CONTACr.  Becky 
Baker,  Secretary  of  the  Board, 

Telephone  (202)  682-9600. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  92-9098  Filed  4-15-92;  8:45  amj 
BILLING  CODE  7S35-«1-«I 


STATE  JUSTICE  INSTITUTE 
TIME  AND  date: 

9:00  a.m.  to  5:00  p.m..  May  1, 1992. 

9:00  a.m.  to  5:00  p.m..  May  2, 1992. 

PLACE:  Poco  Diablo,  1752  South 
Highway,  Sedonz,  Arizona  86336 
STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

PORTIONS  OPEN  TO  THE  PUBUC:  Business 
meeting.  Board  of  Directors  policy 
discussions,  and  review  of  concept 
papers  and  grant  applications. 

PORTIONS  CLOSED  TO  THE  PUBUC: 
Discussion  of  internal  personnel 
policies. 

CONTACT  PERSON  FOR  MORE 
informahon:  David  I.  Tevelin, 
Executive  Director,  State  Justice 
Institute,  1650  King  Street,  Suite  600, 
Alexandria,  Virginia  22314;  (703)  684- 
6100. 

David  1.  Tevelin, 

Executive  Director. 

[FR  Doc.  92-9068  Filed  4-15-92;  11:47  am) 
BILUNG  CODE  U20-SC-M 


